| 
| 











THE BANKING LAW JOURNAL. 


DEVOTED TO BANKING, FINANCE AND LAW. 
THOMAS B. PATON, Editor. Telephone 3060 Cortlandt. 


Published Monthly at 27 Thames Street, New York City. 


Voi. XXIV. NEW YORK, MARCH, 1907. No, 3. 





Currency The Aldrich Currency bill which passed the Senate 
Legisiation. on February 26, passed the House on March 2 and 
was signed by the President on March 4. The text 
of the measure is printed elsewhere. It changes the law by (a) per- 
mitting receipts from customs to be deposited in national banks 
(b) increasing the limit of retirement of national bank notes from 
three to nine million dollars monthly and (c) readjusting denomi- 
nations of the various classes of paper currency. 

The customs receipts aggregate $300,000,000 yearly. Hereto- 
fore they have been tied up in the treasury, out of circulation. 
Originally, this was good policy, customs receipts being payable 
in gold and forming the principal supply of gold to the treasury. 
But now conditions have changed, the country is on a gold basis, 
and there is no reason for withholding this vast fund, coming 
from the people, from circulation, when by deposit in the banks 
it can be made available for the needs of trade and commerce. 
The increase to $9,000,000 of the amount of national bank cir- 
culation which may be retired each month, will render the present 
national bank currency more elastic. The lowering of the de- 
nominations of gold certificates and of United States notes are 
changes which experience has shown to be desirable. 

The Aldrich bill will work a material benefit in existing cur- 
rency conditions. 

The Bankers’ Credit Currency Bill, the result of the joint con- 
ference of a committee of the American Bankers’ Association and 
of the New York Chamber of Commerce, which was favorably re- 
ported by the House Committee on Banking and Currency (and 
which has been set forth in full and explained in previous issues 
of this JoURNAL) has progressed no further. Just before the 
closing of Congress, a report of the minority of the Committee, in 
opposition to the bill, was submitted to the House by Represen- 
tative Glass of Virginia. The minority report states there is no 
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urgent need for the proposed legislation, there being no general 
business demand for it, and further expresses the disbelief that 
“the credit notes which it authorizes will be used for real emer- 
gency purposes, or that the currency thus provided will have any 
appreciable degree of elasticity.” 

“On the contrary,” the report says, ‘‘one inevitable conse- 
quence of the enactment of this measure would be a permanent 
inflation of the paper currency to an amount approximating 
$225,000,000, which would mean, in the last analysis, that much 
additional strain upon an already insufficient amount of money 
of final redemption.” 

In support of the contention that there is no urgent need for 
the legislation, the report points out that the national banks in 
behalf of which this privilege is sought now issue only sixty-two 
and one-half per cent of the bond-secured currency authorized by 
existing law. If there were any necessity requiring an addition to 
the volume of currency for legitimate business purposes, it is 
stated, it could and would be met by the issuance of a part or 
the whole of the more than $300,000,000 national bank notes 
which the law now permits, “but which the larger banks of the 
country persistently refuse to put in circulation.’’ The report says 
the only reply made to this suggestion is the claim that ‘‘there 
is not enough profit to the banks in the bond-secured currency 
to induce them to issue more notes.”’ 

Declaring banks should derive a fair profit on the business they 
transact, and are concededly doing this, the report concludes by 
asking ‘‘Why, then, should Congress be asked to extend their 
privileges by enacting a law which will enable them, without bond 
security, with a semblance of government guaranty, to issue over 
$213,000,000 of credit notes, taxed over three per cent, and to 
be loaned to the people at rates of interest twice, and often thrice, 
as high as the tax paid? To do this would simply be to give the 
government’s sanction to a scheme of bank note issue that will 
enable the banks to increase by millions of dollars their already 
ample profits.” 


iain We have received from Mr. C. F. Allis, vice- 
Bank Deposits. president of the Second National Bank of Erie, 
Pa., and publish elsewhere in this number, the 

proposed bill of which he is the author amending the national 
bank act, for the better security of national bank deposits, 
by the creation of an insurance fund by assessment upon the 
banks; and we append the comments by the author upon the 
several sections of the bill. Of course, Congress at the short 
session just closed was unable to consider a question of this kind, 
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but the publication of the bill and comments should be of interest 
tc readers as showing the nature of the proposition, as it has 
been developed and which will be presented to the next Congress 
for consideration and action. Mr. Allis writes that there is one 
section of his original measure which was stricken out at the sug- 
gestion of the Committee on Banking and Currency, before whom 
he appeared in January a year ago, which he thinks he will re- 
store. This section provided that national banks should not be 
allowed to pay more than three per cent. (or more than one- 
half the legal interest of the state) upon deposits. Mr. Allis thinks 
this provision would strengthen the bill. 

As we have heretofore stated, a movement is under way in 
several states for legislation providing an insurance fund for the 
payment of depositors in failed state banks. In this connection, 
we have received the following communication from Michigan: 

‘‘ The question of state guaranty of state bank deposits is receiv- 
ing considerable attention in this state, and among other plans 
the following has been suggested. 

“After determining the amount of money necessary to pay all 
claims against a failed bank in full within thirty days, that the 
Commissioner of Banking have authority to apportion the amount 
needed among all the banks under his supervision, the apportion- 
ment to be based on the total deposits at the last public state- 
ment. The amount so paid to be carried as a loan until all the 
affairs of the closed bank have been adjusted, when the balance 
unpaid, if any, shall be charged to Profit & Loss. This plan it 
will be seen, would give funds to pay depositors in full at once, 
and give the receiver time to realize on assets to the best advan- 
tage, something not always possible when assets are forced to 
quick liquidation. The objection has been raised to this plan, as 
indeed to all plans to bring all banks under compulsory contribu- 
tion, that it is unconstitutional. What is your opinion?’’ 

The question of constitutionality raised is serious and important. 

Where A, B, C, D and E are all engaged in the same line of 
business and E fails, we do not think it would be lawful for the 
State to tax A, B, C and D proportionately, to make up the 
deficit which E owes his creditors; that would be taking their 
property to pay E's creditors; taking the property of one and 
giving it to another, without compensation to the one deprived; 
forcibly making A, B, C and D the guarantors and insurers of E’s 
debts, without their consent. 

But when we come to banking corporations created and regu- 
lated by the state, the proposition is somewhat different. The 
state which creates a corporation has the power to fix the condi- 
tions upon which it may do business; it has the power to, and 
does say you must have so much paid-in capital, you must keep 
so much on hand or on deposit as reserve, you must submit to 
examination and pay so much for expenses thereof, you must pay 
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so much tax for the support of government—in some states a 
fixed percentage of capital, surplus and undivided profits. This 
being so, is there anything unconstitutional in the state legisla- 
ture saying to a banking corporation which it creates—you must, 
as a condition of doing business, pay a certain amount annually 
as an insurance tax, the fund created by tax on each banking 
corporation to be used as a means of reimbursement of the credi- 
tors of any particular bank which fails? Or to say, as is pro- 
posed in Michigan, whenever one of your number fails, you, with 
all the other solvent banking corporations, must contribute pro- 
portionately such amount as will make good the deficiency in the 
assets of the failed bank? Of course, this is taxing or assessing 
one bank for the benefit of the creditors of another; but the im- 
portant question is, has not the state a right to impose this 
assessment liability upon a bank, as a condition of allowing it to 
do business at all? 

We do not propose to give final opinion upon this question 
now; we merely suggest it for discussion. As our correspondent 
rightly says, the question of constitutionality lies at the founda- 
tion of all plans, whether state or national, wherein compulsory 
taxes or assessments are laid upon all banks for the insurance of 
such that may fail. We would like the views of others upon the 
question. 


menue «8 We report a decision by the Supreme Court of 
Proving Law ot Massachusetts which indicates the necessity 
Another State. when suit is brought in one state, upon a 
negotiable instrument governed by the law of 
another, of proving the Negotiable Instruments Law, or other 
statutory provision of the governing state, to escape the presump- 
tion that the common law exists in such state, which presump- 
tion, if allowed to prevail, may seriously affect the rights of the 
parties. For example, although every banker and business man 
knows that the Negotiable Instruments Law prevails in New York 
state, still the Supreme Court of Massachusetts does not judicially 
know that fact, and if a New York note is sued in Massachusetts 
and no proof is made of the New York law, the Massachusetts 
court will not apply the rule of the Negotiable Instruments Law, 
but of the law merchant, in determining the rights and liabilities 
of the parties. 

The case in point was this: A note governed by the law of 
New York was duly protested on the day of maturity and the 
indorsers notified. The indorsers were sued in Massachusetts. The 
court held that in the absence of proof of a contrary statute, it 
must presume the law merchant exists in New York, by the rules 
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of which the note carried three days grace. According to that 
law, the date upon which the note was presented and protested,. 
was prior to maturity; the protest and notice were, therefore, 
premature and the indorsers not liable. 

Such would have been the result, had not the lawyer for the 
indorsers blundered in his cross-examination, and brought out 
from the owner of the note, facts which were held sufficient to 
upset the presumption. Cross-examination has been described as. 
a two-edged sword and so it proved in this case. Had cross- 
examination been omitted, the indorsers would have gained their 
discharge, but upon cross-examination, the owner was led to state 
as a fact that the notes were presentable and payable on the day 
of their protest. Although there was no proof of the New York 
statute which long ago abolished grace, the Massachusetts court 
held that, without further formal proof, there was testimony the 
weight of which was for the jury, that the liability of the indorsers, 
who had been seasonably notified, became fixed on that date. 

But apart from the special proof in this case, the Massachusetts 
decision awakens attention to the fact that the courts of one 
state will presume the common law exists in another, in the absence 
of proof to the contrary; and although the Negotiable Instru- 
ments Law now prevails in some thirty states, no one state will 
presume its existence in another. As a consequence, in a suit in 
one state upon a negotiable instrument governed by the law of 
another, proof of that law must not be overlooked for, otherwise, 
the common law rule may be applied which not only in the matter 
of maturity, but upon many other points, is different from the 
rule of the Negotiable Instruments Law, and may deny a liability 
which, under the Negotiable Instruments Law, would exist. 


wee Detrott The Supreme Court of Michigan has reversed 
Certified Check the decision of the court below in the con- 
Case. troversy between the First National Bank of 


Detroit and Currie & Co., customers of the 
bank, over the responsibility of the latter as indorsers of a $50,000 
check drawn by Frank C. Andrews upon the City Savings Bank 
of Detroit, payable to and deposited by Currie & Co. with the 
First National, the latter having procured its certification and 
then, payment having been refused and the check protested, the 
amount having been charged back to Currie & Co. 

The lower court held that, as the check had been protested and 
the indorsers notified within the time allowed by law had the 
check not been certified, the fact that the bank had procured its 
certification by the teller of the City Savings Bank ( which was uz 
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authorized, Andrews’ account having been overdrawn at the time) 
did not release the indorsers from liability. 

The Supreme Court holds that when the First National Bank 
procured certification, instead of obtaining payment of the check, 
this released the indorsers upon it; that the bank having chosen 
to take the obligation of the City Savings Bank instead of money, 
it took the risk of the bank paying its obligation, and could no 
longer look to the indorsers. 

The full decision is published in this number and makes in- 
teresting reading. 


ila aa The general system of banking in this coun- 
Banks and try may be characterized as independent, as 
Trust Companies. distinguished from the branch bank systems 
of many foreign countries, wherein the bank- 
ing business is conducted by parent banks with numerous branches. 
In this country we have over ten thousand incorporated national 
and state banks and trust companies, and of these, the far greater 
number operate independently without branches. National banks 
cannot operate branches. In some states the operation of branches 
by state institutions is confined to clearly defined limits, as in 
New York where banks or trust companies in the city of New 
York may establish branches in the same city. Throughout the 
country also, in some of the states where the banking law is silent 
upon the subject of branches, it will be found that state banks 
or trust companies, here and there, operate branches in other 
cities under an assumed, rather than an express power. 
As time goes on, the uncertainty whether the power to operate 
a branch or branches exists or not, in any particular state, 
because of the absence of legislation upon the subject either one 
way or the other, will give way to express legislation either deny- 
ing or authorizing the operation of branches to particular classes 
of institutions. For example, we note that the Bank Commis- 
sioner of Wisconsin, Hon. Marcus C. Bergh, advocates an amend- 
ment to the Wisconsin law to prohibit further branch banks in 
Wisconsin cities. Branch banking, he states, is foreign to the 
American principle of free banking and contrary to the spirit and 
intent of the Wisconsin banking law, because each branch being a 
bank to all intents and purposes, a banking corporation is thus 
permitted to conduct several banks on the capital prescribed and 
intended for one bank. Further, he says, examination of banks 
having branches requires the employment of several examiners at 
one point in order that a simultaneous examination may be made 
of the main bank and its branches. These he gives as but a few 
of the objections which can be made to the branch bank system. 
Charles Hallam Keep, the newly-installed bank superintendent 
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in New York, also discusses branch banking in his recent report. 
He thinks branches of savings banks might be authorized in the 
thirty counties in the state where no savings banks exist, subject 
to the discretion of the Superintendent to approve or disapprove 
the establishment of a branch in any particular case and, until 
the scheme shall have been tried, no branch should be permitted to 
open at any considerable distance from the principal office of the 
parent institution. Discussing the existing law under which banks 
and trust companies may establish branches without limit as to 
number, or restriction as to locality, provided such branches are in 
the city where their principal office is located, Mr. Keep says: 

“There is neither consistency nor prudence in such a condi- 
tion. Substantially the same questions of public convenience 
and advantage, and of safety, too, are involved in the matter 
of starting such branches as obtained with regard to organiz- 
ing new institutions, or rather, they may in some circumstances 
be even more delicate. For illustration, a bank or trust com- 
pany which might be permitted with entire propriety to do busi- 
ness in certain quarters of New York might at once excite appre- 
hension and incur dangers if it were to extend its operations to 
other localities without increase of capital or of surplus, and with- 
out the intimate knowledge of the methods of business peculiar 
to this new field. The banking law should, in my opinion, be 
amended so that the number of branches which a bank may have 
shall bear some fixed relation to the capital and surplus of the 
institution, and so that the Superintendent of Banks shall have 
the same power to grant or deny the application of either a bank 
or trust company to establlsh a branch office that he now pos- 
sesses with regard to issuing his certificate of authorization to a 
new institution.” 

On this same subject of branches, we further notice there is a 
bill pending before the Massachusetts legislature providing that 
trust companies may maintain one or more branch offices in other 
cities and towns without special authorization. Argument in 
favor of the measure is that it will promote convenience in the 
transaction of business and would be in the interest of depositors. 
The opposing argument is that it would wipe out small national 
banks in towns where trust company branches would be located, 
and would make Boston trust companies dominant in suburban 
cities and towns. 


Collateral Note Collateral notes are so broadly drawn, now- 
Joan. adays, as to give the bank a lien, not only for 

the particular indebtedness for which the note 

is given, but all other present and future indebtedness of the 
customer, and the lien is given upon all moneys, property and 
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securities of the customer in the hands of the bank, whether on 
deposit or otherwise. The following clause of a collateral note 
held by the Bank of America, indicates the broad character of 
lien given; yet at the same time, tested by a decision of the New 
York Court of Appeals, it has been held not broad enough to in- 
clude a time draft, payable to a customer, and indorsed by the 
latter to the bank, with a letter stating it was transferred for 
collection and credit, where in reality the customer did not own 
the draft, and the bank parted with no new value, nor did any 
act diminishing the customer’s existing indebtedness on faith 
thereof. This is the clause: 


‘“‘The undersigned hereby agree to deposit with the 
said bank such additional collateral security as the 
said bank may from time to time demand; and also 
hereby give to the said bank a lien for the amount of 
all the liabilities aforesaid upon all the property and 
securities at any time given unto or left in the posses- 
sion of the said bank by the undersigned. * * * The 
undersigned do hereby further authorize the said bank, 
at its option, at any time, to appropriate and apply 
to the payment of any of the said liabilities, whether 
now existing or hereafter contracted, any and all moneys 
now or hereafter in the hands of said bank on deposit, 
or otherwise, to the credit of or belonging to the un- 
dersigned, whether the said liabilities are then due or 
not. due.” 


The customer in the case referred to had given the bank a 
note, as above, upon securing a loan of $25,000. While he was 
largely indebted to the bank, he forwarded to it a draft, payable 
in sixty days, drawn by another to his order, indorsing the draft 
generally to the bank, and writing it a letter stating the draft 
was forwarded for collection and credit. The draft did not in 
reality belong to the customer, but to the drawer, who had de- 
livered it to him for collection, but this did not show upon the 
draft. The bank procured acceptance of this draft but before its 
maturity, the customer had failed and the drawer notified the 
bank of his ownership and notified the drawee not to pay. 

The Court of Appeals holds that as the bank advanced no new 
value for the draft, nor used it in any way to diminish the 
customer’s existing indebtedness, making no appropriation of it 
by crediting it to his account, it was not a bona fide holder for 
value, but held the draft merely for collection and had no greater 
title to it than its customer, who had none. Consequently the 
drawer had a right to recall the draft, and the bank could not 
hold it as against its customer’s indebtedness. 

This, to us, seems rather a close decision. The draft was 
negotiable paper and being payable generally to the customer, it 
evidenced title in him, so far as the bank was concerned. Although 
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the bank held it for collection, it held paper apparently belong- 
ing to its customer; it was a security belonging to him, in the 
bank’s possession upon which, by agreement, the bank had a lien 
for his indebtedness. An existing indebtedness is value, under the 
Negotiable Instruments Law, and it was not necessary for the 
bank to advance new value to become a holder for value, nor 
do we understand the New York law requires a bank to make 
any actual book entry in order to perfect its right of lien. While 
the bank parted with no new value, ‘‘gave no credit, relinquished 
no security nor assumed any burden or responsibility on the faith 
of the paper,’’ it is hardly too much to say that it suffered the 
existing indebtedness to remain, and this, in our view, was suf- 
ficient value. But it is useless to argue contrary toa decision of 
the New York Court of Appeals. The decision is made, and under 
it, it would seem that a collateral note, such as in this case, 
giving the bank a lien upon all property and securities of the 
customer left in its possession by the bank, does not extend toa 
draft, payable to his order and apparently his property, which 
the customer entrusts to the bank for collection and credit, as to 
which, after acceptance is procured and before maturity, the bank 
is notified that it belongs to someone else. In such case, the exist- 
ing indebtedness of the customer is not sufficient to entitle it to 
assert a lien upon the draft. The bank must either give new 


value, or do some of the other things enumerated by the court, 
to entitle it to hold the draft 


—— The Legislature of the State of Washington 
Raised Checks. has passed, and the Governor has signed the 
bill relieving a bank from liability to its de- 

positor for payment of a forged or raised check unless within sixty 
days from the time the forged or raised check is returned to the 
depositor as a voucher, the latter shall notify the bank that the 
check so paid has been forged or raised. The law was signed 
February 19 and will go into effect ninety days from that date. 
This is one of the laws approved and recommended for enact- 
ment by the Standing Law Committee of the American Bankers’ 
Association. Great credit is due to Mr. P. C. Kauffman, vice- 
president of the Fidelity Trust Company of Tacoma and a mem- 
ber of the Standing Law Committee, for his energetic action in 
piloting this law to enactment. The time limit fixed by the New 
York law, upon which the Washington law is modeled, is one 
year. But the Committee have recommended six months, wherever 
the shorter period can be attained. Sixty days is still better. It 
is the duty of every depositor to examine and compare the paid 
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vouchers returned to him by the bank within a reasonable time, 
and report to the bank errors or forgeries. Sixty days is ample 
time for the performance of this duty. Wherever the sixty day 
period is established, it will mean protection to the bank from 
that form of fraud and forgery wherein a confidential clerk of a 
depositor forges or raises a series of his checks, one after another, 
during a considerable period of time and, entrusted by his employer 
with the duty of verifying the returned vouchers, successfully covers 
up the forgeries while perpetrating new ones, until finally, discov- 
ery is made. It will mean protection to the bank from all such 
forgeries not reported to it within sixty days after return to the 
depositor of the forged checks as paid vouchers. In many cases 
in the past, such a scheme of forgery has continued for six months 
or a year, or even longer before detection. 

Bankers in other states, stimulated by the action of the Wash- 
ington legislature, should make energetic efforts to have a similar 
law passed in their own state. 


on The Negotiable Instruments Law was origi- 
Negotiable Instru- nally enacted in New York and three other 
ments Law. states in the year 1897, and in succeeding 
years the uniform law as originally drafted 
and passed in New York has been enacted in a large number of 
the states. It now appears that the original enactment had cer- 
tain errors and certain deficiencies, some of which were corrected 
by legislation in New York the following year (1898) but that 
the original draft, errors included, has since been urged for enact- 
ment and passed in many of the states without any note or 
correction of such errors, An illustration of this is shown and 
explained elsewhere in the JOURNAL with reference to the maturity 
section of the law. (See reference to Negotiable Instruments Law 
of Missouri in our Department of Inquiries and Correspondence). 
The Standing Law Committee of the American Bankers’ Asso- 
ciation have already proposed certain amendments to the Negotia- 
ble Instruments Law and have in preparation a number of other 
amendments to supply deficiencies in the original law, for enact- 
ment in all the states. 


Application Im a case published in this number, the New York 


of Deposits. Court of Appeals re-affirms the proposition previ- 
ously decided by it, that a bank holding its custom- 
er's note, unpaid at maturity, is under no obligation to apply 
deposits of the maker made subsequent to maturity, to payment 
of the note in relief of an indorser. This was one of the subjects 
treated in the article on the Law of Bank Lien and Set-off, pub- 
lished in the JouRNALS for January and February of this year. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Conrinuep). 


OVERDRAPFTS (Continued). 


+ 


1. AGENTS’ OVERDRAFTS. 


2. AUTHORITY TO DRAW CHECKS DOES NOT AUTHORIZE OVER- 
DRAFTS. 


3. OVERDRAFTS BY AGENT OF CORPORATION. 
4, FIRM OVERDRAFTS. 
AGENTS’ OVERDRAFTS, 

\,VERDRAFTS are an irregular form of loaning money in any 
event; but when the overdraft is not by a depositor in his in- 
dividual capacity, but is attempted to be made by an agent in 
his principal’sname, itis a matter of seriousconcern for the bank 

to ascertain that the agent has sufficient authority to overdraw 
the principal’s account. The best safeguard for the bank is ex- 
press written authority by the principal to the agent to over- 
draw on his behalf, the bank permitting. In anything short of 
this, there is danger. True, where the agent is authorized to carry 
on a particular kind of business, and the borrowing of money is 
a necessity to its transaction, the power to borrow on behalf of 
the principal (and perhaps by overdraft) will be implied. But the 
danger here lies in misjudging as to the necessity. Or, if the 
principal holds the agent out as possessing greater powers than 
actually conferred, and causes others so to believe, in short allows 
the mistaken belief that the agent has the borrowing or over- 
drawing power, he may be bound by acts of the agent within the 
scope of his apparent, or ostensible, authority; but here, again, 
there is uncertainty as to establishing such authority. Or the 
principal may be bound where he has received the benefit of, or 
: has ratified, an unauthorized overdraft of his agent. But when 

all is said, the only safe course for a bank, as a general rule, be. 

fore permitting an agent to overdraw upon his principal's ac- 
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count, in the name and behalf of the principal, is to require the 
submission of express written authority by the principal to the 
agent, so to do. 

AUTHORITY TO DRAW CHECKS DOES NOT AUTHORIZE OVERDRAFTS. 


Express authority to an agent to draw checks will not cover 
an authority to overdraw; the bank cannot safely permit the 
overdraft in the absence of express authorization by the principal 
to the agent to make overdrafts. The case of Union Bank v. Mott, 
39 Barb. 180, clearly shows the danger. A principal gave his 
agent written power of attorney “to draw or indorse checks for 
me, and in my name,’’ which the agent lodged with the bank 
where the principal kept his account. The court held the bank 
could not hold the principal liable for overdrafts by the agent. 
It said: ‘‘ The purpose of this power of attorney seems to be to 
give the agent power to collect the debts of the defendant (prin- 
cipal) and also to draw out his money from the bank; and the 
power authorized the bank to pay out the defendant’s money on 
such checks, and stated that they would be regarded by the defend- 
ant as good vouchers for his money so paid out by the plaintiff 
(bank). But it does not seem to me to give any intimation that 
the defendant thereby authorized the agent to overdraw. Bor- 
rowing money from the plaintiff by such checks does not appear 
to be a purpose of the defendant. It was an authorized draft 
upon his money, not upon his credit. * * * To allow an agent 
under such a power to overdraw,’ without limit, at the hazard 
and risk of the principal, would greatly tend to facilitate frauds; 
would rather hold out a temptation to an agent. An authority 
to an agent to sign checks is best interpreted by confining its 
use to the legitimate purpose (as between the bank and the 
principal) for which the law presumes checks to be drawn, viz. : 
to draw out the money of the principal. This doctrine, of course, 
has no application if the money so drawn was paid to the prin- 
cipal; or if the act were in any manner ratified by him.” 

OVERDRAFTS BY AGENT OF CORPORATION. 


Corporations can only act through agents and where banks 
carry corporation accounts and pay checks signed by officers or 
managers duly authorized to check out the funds, the same prin- 
ciples underlying the question of authority of the agent to borrow 
or to overdraw, exist as in case of agents for other kinds of 
principals. Here, likewise, the bank should require express written 
authority, evidenced by resolution of the board of directors of 
the corporation depositor, before paying overdrawn checks, exe- 
cuted in the name of the corporation by the official or officials 
authorized to draw checks against funds on deposit. 

A recent case decided by the Supreme Court of Illinois is in- 
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structive in this connection (Merchants Nat. Bank v. Nichols & 
Shepard Co., decided October, 1906). A corporation of Battle 
Creek, Mich. engaged in the manufacture and sale of threshing 
machinery, sold its output through eleven agencies established in 
various states. One of these agencies was located at Peoria, III. 
where the managing agent of the corporation opened a banking 
account with the Merchants National Bank, with its knowledge, 
initsname. The managing agent had entire charge of the agency 
at Peoria, rented a building for the business, employed assistants, 
fixed and paid their salaries, had charge of about fifteen travel- 
ing salesmen and 100 local agents for the sale of machinery, 
paid the bills for all expenses incurred in the business in his dis- 
trict, and made sales, collections and settlements therein. He was 
authorized to collect any money due the corporation in his ter- 
ritory and he received checks and drafts from customers, payable 
to the corporation, which he indorsed in its name and deposited 
the proceeds in the bank. He made remittances from time to 
time to the corporation by checks drawn on its account payable 
to its order in the name of the corporation, “by W. H. Harte, 
Manager.”’ In May 1902, he began to overdraw, signing the checks 
in the same way. The pass-book when balanced June 30th, showed 
a charge of 30 cents for interest. Overdrafts occurred several 
times thereafter and in each case there was a small charge for 
interest. There was no other indication of an overdraft in the 
pass-book, and it showed balances to the credit of the corporation 
from time to time. The overdrafts were all covered by deposits, 
except the last one, created by 24 checks aggregating $1,023.60, 
which were all paid in July 1904. During his management, Harte 
made monthly reports to the corporation showing cash received 
and paid out each month, and these statements always showed a 
cash balance on hand. The statements were generally false, and 
Harte had appropriated money of the corporation from time to 
time so that he did not have the cash balance shown by his 
statements, either in the bank orelsewhere. The bank never gave 
any notice to the corporation of any overdraft and the corpora- 
tion never knew of any. On June 30, 1904, Harte reported in his 
monthly account a cash balance of $926.72 which had no exist- 
ence, and he drew on the corporation for money to pay current 
expenses. This led to an investigation, and he reported his short- 
age to the corporation, the total amount of which excluding the 
24 overdrawn checks, was $2,225.57. The 24 checks were drawn 
by Harte in the regular course of business and the proceeds were 
paid for the expenses of the corporation in the business, except 
four small checks, aggregating $95.52, which Harte received per- 
sonally. 

The court held the bank not entitled to recover of the corpo- 
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ration the amount of the 24 overdrafts. Their payment consti- 
tuted a loan and the corporation never gave Harte any authority 
to borrow money on its account by that method or any other. 
There is no claim that the power was expressly given, but the 
argument is, the power arose out of the nature of the agency 
and the bank had a right to assume the power existed. But per- 
sons dealing with an assumed agent are bound, at their peril, 
to ascertain, not only the fact of the agency, but the extent of 
the agent's authority. They are put upon their guard by the 
very fact that they are dealing with an agent and must, at their 
peril, see to it that the act done by him is within his power. It 
is their right and duty to ascertain the extent of his power and 
to determine whether his act comes within the power and is such 
as to bind his principal. An agent cannot confer power upon 
himself, and therefore his agency or authority cannot be established 
by showing either what he said or did. The source of authority 
is the principal, and the power of the agent can only be proved 
by tracing it to that source in some word or act of the alleged 
principal. In this case there was no evidence tending to prove 
that the power to borrow money was an incident of the agency. 
For such an act as that an agent must have express authority, 
or some power must be expressly conferred upon him which can- 
not be otherwise executed. The fact that the corporation carried 
on the sale of its products through the medium of agencies dis- 
tributed over the country would be no ground for a conclusion 
that the various agents for making sales of machinery and col- 
lecting the proceeds were clothed with authority to borrow money. 

A principal may be bound to the extent of the apparent 
authority he has conferred upon his agent by causing others to 
believe the agent’s powers are greater than those actually con- 
ferred, but a party dealing with an agent does not know or rely 
upon the facts giving color to the greater agency powers, he is 
in no position to claim anything on account of them. In this 
case, the corporation never knew, nor had any reason to suspect, 
that the manager was overdrawing his account, and it never led 
the bank to suppose he had authority to do so. 

The court further held the corporation was not estopped to 
deny liability to the bank by its failure to examine the pass- 
book, cancelled checks and check stubs in the hands of its manager 
at Peoria, which examination, it was claimed, would have ied to 
information of the overdrafts. It said it is not necessary that a 
depositor should personally examine his account unless ordinary 
prudence demands it; it is not necessarily negligent to commit 
the examination to clerks or agents. But here the bank was itself 
negligent in not ascertaining the authority of Harte and in pay- 
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ing his checks. The corporation knew nothing about the account 
in the pass-book; the bank had no reason to suppose it would 
be sent to Battle Creek, and notice to Harte was not notice to 
the corporation of what he was doing. 

Lastly, in this case, the court held that the corporation was 
not liable because the checks which created the overdraft were 
given in its business, with the exception of a small amount which 
went to Harte. True in Bank v. Oberne, 121 Ill. 25, a principal 
was permitted to deny an agent’s authority to execute a guaranty 
only upon restoring the money received as the result of the 
agent’s act; but in this case, the corporation was the loser to 
the amount of the defalcation after crediting the proceeds of the 
checks. While most of the checks creating the overdraft were 
given for expenses, they were in fact to replace money which the 
agent had misappropriated 

A case similar to the above in many features is Consolidated 
National Bank v. Pacific Coast S. S. Co., decided by the Supreme 
Court of California (7 B. L. J. 110). The agent in this case, 
who overdrew in the name of the corporation, was held to have 
neither actual, implied or ostensible authority, and the bank could 
not hold the corporation for his overdrafts in its name. 

Another illustration (Case v. Hammond Packing Company, 
Kansas City, Mo. Court of Appeals, 21 B. L. J. 475): One Case 
was a banker in Joplin, Mo. The Hammond Packing Company 
was established at St. Joseph, and one King was its agent at 
Joplin to sell meats, collect accounts and remit proceeds. The 
agent opened an account with the banker, ‘‘ The Hammond 
Packing Company—W. A. King,” in which he deposited collec- 
tions and from time to time drew checks in his individual name, 
which were sent to his principal at St. Joseph as proceeds of 
sales of meats. King also deposited and checked out individual 
funds in this account. The Packing Company never authorized King 
to open the account, and had no knowledge of it. After several 
months, King drew two checks which overdrew the account $1,581 
in favor of the Packing Company. The latter was held not liable 
to the bank upon the overdrafts. The agent’s authority to sell 
meats and collect and remit proceeds to his principal did not 
authorize him to open a bank account for, nor to borrow money 
for the latter; nor did such agency confer apparent authority 
upon King, justifying the banker in believing real authority 
existed. King’s checks upon the account, sent to his principal, 
were not notice that the latter had an account with the banker, 
but only that King had. There was no evidence of ratifica- 
tion by the principal of the overdraft. The fact that the prin- 
cipal received and kept the money represented by the overdraits 
did not create a liability on part of the principal to the bank. 

For a case where an overdraft by an officer of a corporation 
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was held binding on the corporation by ratification, see Union 
Mining Company v. Rocky Mountain National Bank, 2 Colo. 248. 


PAYMENT OF FIRM OVERDRAFTS, 


A bank should be a little cautious about paying an overdrawn 
check signed in the partnership name by one of the partners, 
without investigating as to the authority of the partner, unless 
his authority so to do is pretty clearly made out from the nature 
of the business or some general course of dealing known to and 
acquiesced in by the other partner. It is a general rule, of course, 
that a member of a trading partnership has implied power to 
borrow money, but whether this implied power extends to borrow 
in such an irregular way as by overdrawn checks is a question 
not satisfactorily settled. A partner has no authority to sign a 
post-dated check even though express authority has been conferred 
upon him to issue checks for the firm. (Foster v. Macreath, L. 
R. 2 Exchq. 163). 

An overdrawn check signed by a partner in a firm name is 
just as irregular as a post-dated check; and even where the partner 
has general authority to borrow money, it may be questioned 
whether this authority would be implied to extend to obtaining 
a loan by this mode. 

(Continued in next number. ) 


PASS-BOOK RULES. 


Attention is invited to the valuable collection of rules of differ- 
ent banks printed in pass-books, gathered by Mr. M. F. Bauer 
from banking institutions all over the country and set forth in 
his article on ‘‘The Pass-Book’’ in this number. A study and 
comparison of these rules, which have doubtless been formulated 
in many instances by or with advice of counsel and after careful 
consideration, should prove of value to many bank officers who 
are desirous of adopting the best rules attainable concerning this 
branch of their business. 

One important matter is the location of the rules, with reference 
to commanding the attention of the depositor, so that it may 
be claimed they constitute a contract, assented to by him, as 
distinguished from a mere notice. We recall a New York case 
wherein a bank sought protection from paying a stopped check, 
by virtue of a rule exonerating the bank where it exercised due 
care. The depositor said he never read the rule and the court 
held he was not bound by it. In this connection the method 
adopted by the First National Bank of Chicago, of printing its 
rules on the cover and also on the first page of the pass-book 
above the entries, which is fully illustrated in the article, may be 
studied with benefit. 











NEGOTIABILITY OF INSTRUMENTS PAYABLE IN 
“CURRENT FUNDS” OR “CURRENCY.” 


I. BEFORE THE CIviL WAR. 
Il. AFTER THE Crvi_ WaR, 
III. SIncE THE NEGOTIABLE INSTRUMENTS LAW. 


N the past to a considerable extent, and even now, drafts, notes 
and certificates of deposit, ordering or promising the payment 
of so many dollars, have not stopped with that form of expres- 
sion, but have added ‘‘in current funds” or “in currency,’ as 

a specific designation of the medium of payment. 

By the rule of the law merchant an instrument, to be negotia- 
ble, must be payable in “money,” and the same requirement is 
made by the Negotiable Instruments Law. 

In former years, a conflict of authority developed among the 
American courts whether ‘‘current funds’ or ‘“‘currency”’ was 
‘“‘money’’ within the requirement of the law merchant; some courts 
held such terms the equivalent of ‘‘money’’ and the instrument 
negotiable, others held the contrary. 

The Negotiable Instruments Law has now been enacted in some 
thirty states. The important inquiry here is whether that law, by 
its provisions, declares instruments payable “in current funds” 
/ or ‘“‘in currency”’ to be payable in money, and negotiable; or 

whether that law is silent upon the point and leaves the determina- 
tion of this question to the rules of the law merchant. In the 
latter event, the furtherinquiry becomes important whether under 
the law merchant as it might be applied in any state, instruments 
so payable would now be held not payable in money and not 
negotiable ; for should such be the case, the banker acquiring for 
value an instrument payable “in current funds”’ or “in currency,”’ 
without giving special heed or attaching special significance to one 
or the other phrase, may find himself in possession of a non- 
negotiable instrument, subject to defenses or equities that may 
make it worthless in his hands. 

From the fact that the ‘current funds” or “‘currency”’ in the 
earlier days of the Republic was of a much different character 
from the present day currency, a brief review of the decisions at 
successive periods will be useful to the inquiry. 


I BEFORE THE CIVIL WAR 


Before the war, the paper circulating medium was not all at 
par with gold or specie. It was made up to a large extent o 
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depreciated bank currency, bills of various banks of uncertain 
value. When A promised to pay B one thousand dollars, this 
meant one thousand dollars in money of full value; but when A 
promised to pay B one thousand dollars ‘‘in current funds” or 
‘“‘in currency,’’ there was much conflict of decision whether this 
was a promise to pay money and was negotiable, or whether the 
promise could be satisfied by payment of any current circulating 
medium, though depreciated, in which event the instrument would 
not be payable in money, strictly and legally so called, and would 
not be negotiable. 

The ground upon which those courts which held instruments 
payable “in current funds’’ or ‘in currency’’ not payable in 
money and not negotiable, was that thuse terms, construed 
according to the meaning of the parties and popular acceptation, 
did not necessarily mean gold or silver, or the equivalent of specie, 
but, whenever depreciated bank paper was current, referred to that 
medium. Reference to some of the cases so holding will be in- 
structive. 

In 1842, the Supreme Court of Missouri (Farwell v. Kennett, 
7 Mo., 595) held that a draft ordering the payment of ‘‘two 
thousand dollars in currency’’ was not negotiable, not being pay- 
able in money. The court said: ‘“‘At the date of this bill, currency 
was not regarded as cash by the community. In framing their 
notes and bills the word was adopted with the express view of 
preventing a demand for cash or specie. The value of currency 
was below the specie standard and fluctuating, receding from and 
advancing to the value of specie. The word ‘currency’ was in- 
troduced in the sense in which it is understood after we were 
afflicted with a depreciated currency, and to prevent a demand 
for lawful money. Experience has taught us that there is a wide 
difference between the currency contemplated by law and the actual 
currency. The parties must have had these considerations in their 
mind, otherwise they would not have deviated from the usual 
course of framing such instruments, but would have simply made 
the bill payable in dollars. * * * If currency, at the date of the 
bill, was not specie or its equivalent, then it became necessary to 
ascertain its value. The construction of the bill is that the party 
would pay its amount in currency; and a tender of the medium 
used as currency would have discharged the acceptor; and if he 
failed to pay incurrency at the proper time, then he became liable 
for two thousand dollars in currency, the value of which in specie 
would be ascertained in like manner as the value of any other 
commodity. A judgment could not be rendered for currency, but 
for dollars and cents to be paid in specie.’ 

In 1857, the Supreme Court of Indiana (Conwell v. Pumphrey, 
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9 Ind. 135) in holding that a note payable “in current funds’”’ 
was not payable in money, said: ‘‘ The note before us was perfect 
as a money demand, without the addition of the phrase ‘ payable 
in current funds’ and unless that phrase was intended to allow 
payment in funds other than money, it is not easy to see why it 
was used. We are of opinion that the note involves a contract 
to pay in current paper funds and as shown by the testimony 
such funds are at least three-fourths of one per cent. under specie 
funds.”’ 

[In 1860, the Supreme Court of Iowa (Rindskoff v. Barrett, 11 
lowa, 172) held that a note payable “in currency” was not pay- 
able in money and therefore not negotiable at common law. 

In 1863, the Supreme Court of Pennsylvania (Wright v. Hart’s 
administrator, 44 Pa. St., 454) held that a note payable “ in cur- 
rent funds at Pittsburgh”’ was not payable in money, properly 
and legally so called, but in ‘‘a currency that had to be valued 
in order to be fixed by judgment; for judgments have a more per- 
manent meaning than the term of value of an eager commerce.” 

There were other authorities to the same effect. 

The contrary decisions that instruments payable “in current 
funds’’ or ‘‘in currency’’ were payable in money, and negotiable, 
were based upon the idea that the contract called for lawful 
money, gold or silver or its equivalent, and that it could not be 
satisfied by tender of a depreciated currency. 

Thus in 1842, the Supreme Court of Alabama (Lacy v. Hol- 
brook, 4 Ala. 88) held of a bill of exchange payable “in funds 
current in the city of New York,” that while the term “funds” 
has a variety of meanings, some of which would make it fatal to 
the negotiability of the instrument, the term as used in the instru- 
ment is as well understood as the term ‘‘cash.’’ The parties 
meant gold or silver or something equivalent to it, and converti- 
ble at pleasure into the precious metals. The instrument was, 
therefore, payable in money and negotiable. 

Likewise in 1845, the Supreme Court of Mississippi ( Mitchell v. 
Hewitt, 13 Miss. 361) held the term “in the currency of the state 
of Mississippi’? can only mean that which has been declared to 
be a legal tender, because currency implies lawful money. 

In 1858, the Supreme Court of Illinois (Swift v. Whitney, 20 
Ill, 144) held a certificate of deposit payable ‘‘in currency”’ nego- 
tiable; that by the term “‘currency” is understood bank bills or 
other paper money issued by authority, which pass as and for coin, 
of the value of cash, excluding the idea of depreciated paper money. 

In 1860, the Supreme Court of Ohio (Howe v. Hartness, 11 
Ohio, St. 449) held a certificate of deposit payable “in currency”’ 
to be payable in money and negotiable. 
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In 1863, the Supreme Court of Michigan (Ins. Co. v. Allen, 
11 Mich. 508; see also 13 Mich. 191) held a draft, drawn on 
Chicago, payable “‘in current funds,’ to be negotiable. The “‘cur- 
rent funds”’ should be held to be such funds only as were current 
by law. 

So in Minnesota (Butler v. Paine, 8 Minn. 324; year 1863) a 
draft payable ‘“‘in currency’’ was held payable in money and nego. 
tiable. The word “currency”? means the money which passes at 
a fixed value from hand to hand; money which is authorized 
by law. 

And againin Michigan ( Phelpsv. Town, 14 Mich. 374; year 1866) 
where a certificate of deposit was made payable ‘“‘in currency’”’ the 
court held that, prima facie, this must be held to mean money 
current by law, or paper equivalent in value, circulating in the 
business community at par. 

In Kentucky, the view was taken that the language of the 
parties to a note payable in currency must be construed accord- 
ing to its popular acceptation and whether or not a note so pay- 
able was negotiable would depend upon what was the actual cir- 
culating medium at the time of its issue. If this was gold or 
silver, the note would be negotiable; if a depreciated currency 
was in circulation and specie payments had been suspended, it 
would not be .a negotiable instrument. Thus in Chambers v. 
George, 5 Litt. 335, involving a note payable ‘‘in the currency 
of this state,’’ given after 1817 and after the suspension of specie 
payment by the Bank of Kentucky and the non-payment of specie 
by other banks subsequently established, which had caused a 
paper circulating medium which in popular acceptation became 
emphatically the ‘‘currency of the state,’’ the court, interpreting 
the expression according to popular acceptation, held the note not 
to be for the payment of money. 

But in a subsequent case involving a note payable in ‘“ Ken- 
tucky currency,” dated July 12, 1817, given at a time when gold 
and silver had not ceased to be a circulating medium, the court 
held the note in this case was payable in money. It said: “If, 
at the date of the note, anything else but gold or silver had be- 
come the only medium of universal circulation,” the note would 
not be construed as payable in money, ‘‘for although nothing 
but gold or silver can, consistently with the Constitution of the 
United States, be made a legal tender in payment of debts, the 
language of parties employed in their contracts must be construed 
according to their popular acceptation and, in common accepta- 
tion, ‘currency of Kentucky’ would never be understood to mean 
anything else but the common circulating medium in the state. If, 
therefore, gold and silver had ceased to be that circulating medium 
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at the date of the note, the expression ‘currency of Kentucky’ 
would then be understood to mean soinething else than gold or 
silver, and the note could not be construed to be for the pay- 
ment of money.’’ But when the note in question was given, as 
ilready said, gold and silver had not ceased to be the circulating 
medium, hence the note was held a negotiable instrument. 

We have not attempted to cite all the ante-bellum decisions 
involving this question. Briefly summarized, the opposing theories 
upon which were based the decision of negotiablility or non- 


” 4a 


negotiability of instruments payable “in current funds’’ or “in 
” 


‘urrency’’ appear to have been: 


A. Notes so payable were negotiable, because the terms ‘‘in 
current funds” and “in currency” will be construed to mean law- 
ful money; gold, silver or its equivalent (namely, notes of specie 
paying banks) and not to comprehend any form of currency 
lepreciated in value. 


B. Notes so payable were not negotiable, because the terms 
will be construed according to popular acceptation and the real 
meaning of the parties. If such parties meant only gold, silver 
or its equivalent, the terms ‘‘in current funds” or “in currency” 
would be superfluous. Wherever a depreciated currency was in 
circulation, the contract allowed tender of such depreciated cur- 
rency in payment; hence the instrument was not payable in money, 
rightly so called, but in a commodity of unstable or fluctuating 
value. 


Il. AFTER THE CIVIL WAR. 

Before the war, owing to the bad state of the currency, com- 
mercial men, in order to carry on their transactions, were forced 
to take as representing the obligations of their debtors, instru- 
ments, not payable simply in “dollars,”’which would mean gold 
or its equivalent, but in a variety of paper substitutes, issued by 
banks, some of local, some of more general ‘circulation. In addi- 
tion to instruments made payable ‘‘in currency” or “in current 
funds,’’ notes were sometimes given payable ‘in foreign bills” 

not negotiable because not payable in cash, Jones v. Fales, 4 
Mass. 245; year 1808) ‘in the office notes of the Lumberman’s 
Bank at Warren”’ (not negotiable because not money but a chat- 
tel, Irvine v. Lowry, 14 Peters, 293; year 1840) in ‘‘ bank notes 
of the chartered banks in Pennsylvania" (not negotiable because 
not payable in money but in more than 40 kinds of paper of dif- 
ferent value, McCormick v. Trotter, 10 Serg. & R. 94), and in many 
other similar forms. 

The troubles of doing business under such conditions can hardly 
be realized at the present day. 

After the war, the character of the currency became largely 
changed and improved. The state bank currency was taxed out 
of existence. The national bank currency took its place. The 
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United States government note, made a legal tender by Congress 
and federal decision, constituted a new form of paper currency, 
depreciated for a while, but now, and for a long time past, as 
good as gold. The country is now on a gold basis, and all the 
paper currency, government and bank, and certificates represent- 
ing gold and silver, legal tender and non-legal tender, is the 
equivalent of gold. 

At the present day, therefore, the terms ‘‘in current funds” or 
‘in currency’? cannot have the same meaning, in popular accepta- 
tion, as formerly, when they were intended, by the parties who 
used them, to designate a circulating medium which might be of 
more or less uncertain value. 

Why, then, when all the currency is at par with gold, and 
when the reason upon which was based the decisions of some 
courts that instruments payable “in current funds” or ‘in cur- 
rency’’ were not negotiable no longer exists—the reason being 
that such instruments could be paid in a depreciated medium 
which was not money—should the decisions not now be universal 
that such instruments are payable in money and are negotiable? 

The use of such terms in instruments for the payment of 
money has been less frequent since the war, but such terms have 
been used and the courts have since been called upon to construe 
them, with respect to whether they affect negotiability; and as 
before the war, so since, the decisions are in conflict. 

The theories underlying the later conflicting decisions may be 
thus grouped: 

A. Such instruments are not negotiable because (1) they can 
be paid in other than legal tender; only legal tender is money; 
hence they are not payable in money. (2) A second class of cases 
hold such instruments not negotiable simply on the authority of 
precedent. They follow the earlier cases so holding, unmindful 


that the reason underlying the decisions in those cases has 
disappeared. 


B. Such instruments are negotiable because (1) while legal 
tender only is money, the.terms “in current funds” or “in currency”’ 
mean legal tender money and nothing else. (2) While those terms 
comprehend non-legal tender, the non-legal tender currency, as 
well as the legal tender, is money. 


In Iowa and North Carolina are to be found cases holding the 
instrument non-negotiable because only legal tender is money and 
the terms permit of payment in non-legal tender. 

In 1870, the Supreme Court of Iowa (Huse v. Hamblin, 29 
Iowa, 501) had before it a certificate of deposit payable ‘‘in 
currency,’’ issued in 1869. Holding it not negotiable, the court 
said: ‘‘It is argued that there is now acurrency other than specie 
that is a legal tender, or in other words, money, in which it may 
well be presumed that the parties intended payment should be 
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made. In our opinion, the very reverse of this proposition is 
true. It is evident that it was not intended that payment should 
be made in coin or ‘legal tender’ government notes. The holder 
of the paper could have demanded payment thereon in legal ten- 
der money, without any words in the instrument indicating the 
currency in which payment should be made. The instrument most 
evidently is not payable in coin, nor in notes of the United States 
which are made legal tender for all debts. Some other medium 
of circulation is described by the word ‘currency.’ We cannot 
judicially know, and the record is silent upon the point, that 
the paper is payable in a circulating medium which, under any 
law or custom. is considered as money or as equivalent thereto.”’ 
This decision was followed in 1877 (Haddock v. Woods, 46 Iowa, 
433) holding a certificate of deposit payable “in current funds”’ 
not negotiable on the authority of the earlier Iowa cases. 

In 1877, the Supreme Court of North Carolina (Johnson v. 
Henderson, 76 N. C. 277) held a certificate of deposit payable 
“in current funds’? not payable in money and not negotiable. 
Che court after referring to decisions in other states that notes 
payable “in current funds’’ are not negotiable (the citations be- 
ing all ante-bellum decisions) said: ‘‘There are many decisions 
contrary to those cited but the weight of authority and the most 
approved writers on commercial law, sustain the decisions of this 
court that the note should express simply that it is payable 
in dollars which have a certain and well fixed signification in 
law. Had the certificate of deposit been made payable in ‘legal 
tender notes’ it would probably be held to be negotiable, since 
Congress has declared and the Supreme Court of the United States 
held that Treasury notes shall be a legal tender in discharge of 
debts. But since that law and decision it has been held that a 
note payable ‘in currency’ which is precisely our case, does not 
mean legal tender currency and is not negotiable. (Citing Huse 
v. Hamblin, 29 Iowa). The certificate of deposit, therefore, is 
not negotiable.” 

In Indiana and Texas, the courts have declared instruments 
payable ‘in current funds’’ not negotiable, on the authority of 
old precedents based on reasons which have disappeared, without 
giving further reasons. 

In 1875, the Supreme Court of Indiana (Bank v. Ringel, 51 
Ind., 393) had before it a certificate of deposit issued by the 
National State Bank of Lafayette in 1873, payable ‘‘in current 
funds.”’ The court held the certificate not negotiable. ‘‘It is not 
payable in money. It is payable in current funds. This takes 
from it the character of a negotiable promissory note.” 

So, again, the Supreme Court of Texas, in 1885 (Texas L. & C. 
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Co. v. Carroll, 63 Tex., 48) having before it a draft, executed in 
1883, payable ‘“‘in current funds,’”’ said: ‘‘ Although there is some 
conflict of authority upon the question, it is believed to be the 
better doctrine that paper so payable, although otherwise in form 
negotiable, is not in law negotiable.’’ The court cites several of 
the old precedents. But in 1896, it may be remarked, the Supreme 
Court of Texas (Wright v. Morgan, 37 S. W., 627) held of a 
note payable ‘in gold coin or its equivalent in currency of the 
United States at the option of the holder of this note” that this 
clause did not render uncertain the amount to be paid or affect 
negotiability. 

Coming to cases which hold instruments payable ‘tin current 
funds” or “in currency” negotiable, we will first notice those 
which hold that while legal tender only is money, those terms 
mean legal tender and nothing else. 

In 1876, the Court of Appeals of New York (Frank v. Wessels, 
64 N. Y. 155) held negotiable a promissory note, executed in 
1871, promising to pay so many dollars in ‘‘ paper currency.”’ It 
said: ‘‘The objection that the instrument is not a promissory 
note, because payable in paper currency, is answered by the sug- 
gestion that this must be taken to refer to the legal tender paper 
currency which under the law and decisions is money.” 

In 1887, the Supreme Court of the United States (Bull v. 
Bank of Kasson, 123 U. S. 105) held an instrument payable ‘‘in 
current funds”’ negotiable, and used the following language: 
‘‘Undoubtedly it is the law that, to be negotiable, a bill, promis- 
sory note or check, must be payable in money, or whatever is 
current as such by the law of the country where the instrument 
is drawn or payable. There are numerous cases where a designa- 
tion of the payment of such instruments in notes of particular 
banks or associations, or in paper not current as money, has 
been held to destroy their negotiability. But within a few years, 
commencing with the first issue in this country of notes declared 
to have the quality of legal tender, it has been a common prac- 
tice of drawers of bills of exchange or checks, or makers of promis- 
sory notes, to indicate whether the same are to be paid in gold 
or silver, or in such notes; and the term ‘current funds’ has 
been used to designate any of these, all being current and declared 
by positive enactment to be legal tender. It was intended to 
cover whatever was receivable and current by law as money, 
whether in the form of notes or coin. Thus construed, we do not 
think the negotiability of the paper in question was impaired by 
the insertion of these words.”’ 

We come lastly to the cases which hold the instruments in 
question negotiable on the theory that while the terms “in cur- 
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rent funds” and ‘“‘in currency” are not to be taken to mean legal 
tender only, but comprehend non-legal tender currency, the latter 
is money within the requirements of negotiability. 

In 1887, the Supreme Court of Ohio (Citizens National Bank 
v. Brown, 45 Ohio St. 39) construing a certificate of deposit issued 
in 1882, payable “in current funds” held it to be negotiable. 
The decision is based on the precedent of Howe v. Hartness, 11 
Ohio St. 449, decided in 1860, holding negotiable a certificate of 
deposit payable in currency. In that case “‘currency’’ was held 
to mean the bills of specie-paying banks, and the question was 
put: “Can bills of specie-paying banks, which circulate through 
the community as and for money, and perform all its offices, be 
considered by courts as money, within the meaning of the statute?’ 
The court said: ‘‘ Unquestionably they are, strictly speaking, but 
promises to pay money. They are not a legal tender. No one 
can be compelled to receive them as money. But we cannot shut 
our eyes to the fact that in the commercial and business transac- 
tions of every day life, they circulate as money throughout the 
community and are, by general consent and usage, so treated and 
received.”’ 

At the time of the later Ohio decision, the particular class of 
bills referred to in the earlier case had ceased to circulate, but its 
reasoning is applicable to the present day non-legal tender cur- 
rency which, it is plainly evident, the court holds to be money. 

Upon the same theory rests the decision of the Supreme Court 
of Illinois (Telford v. Patton, 144 Ill. 619; year 1893) that 
a certificate of deposit payable “in current funds’’ is payable in 
money. 

The best exposition of the theory that the term ‘‘money’”’ is 
not to be confined to legal tender, but includes non-legal tender 
currency of equivalent value; that therefore an instrument pay- 
able “in cvrrency’’ or “in current funds,’’ though payable in non- 
legal tender, is payable in money and negotiable, was given by 
the Supreme Court of Wisconsin in 1879 in Klauber v. Bigger- 
staff, 49 Wis. 551. In that case a certificate of deposit payable 
“in currency” was held payable in money and negotiable. As the 
same court had, before the close of the war, held certificates of 
deposit payable “in currency’? (Ford v. Mitchell, 15 Wis., 304) 
and “in current funds’’ (Platt v. Sauk County Bank, 17 Wis. 
222; Lindsey v. McClelland, 18 Wis., 481) not negotiable, its 
contrary decision was the result of a thorough re-examination of 
the question, made in the light of changed conditions. Referring 
to those cases the court said: 

‘“‘These cases were decided, respectively, in 1862, 1863 and 


1864, when the paper money, circulating in the state de facto, 
was of a very heterogeneous character. How much influence this 











186 THE BANKING LAW JOURNAL 


fact had on those decisions, or on similar decisions elsewhere, it 
is impossible to say. It is, perhaps, not altogether an uncom- 
mon infirmity of judicial rules, that they are made in view of 
exceptional conditions of things presently existing. Passing evils 
or exigencies should have little weight in general rules of decision. 
Judicial rules ought properly to be based upon the general condi- 
tion of society, and to be broad enough to meet occasional derange. 
ments incident to it.”’ 


The court defines the term ‘“‘ money” thus: ‘Money is a generic 
and comprehensive term. It is not a synonym of coin. It in 
cludes coin, but is not confined to it. It includes whatever is 
lawfully and actually current in buying and selling, of the value 
and as the equivalent of coin. By universal consent, under the 
sanction of all courts everywhere, or almost everywhere, bank- 
notes lawfully issued, actually current at par in lieu of coin, are 
money. The common term, paper money, is in a legal sense quite 
as accurate as the term, coined money.” 

The court goes on to say that “there is a distinction, 
recognized in many of the cases between currency which is money 
and currency which is legal tender. To be money, part of the 
circulating medium, it is not essential that currency should be 
legal tender against the wishes of the person to whom it is ten- 
dered. Even coined money is not, under all circumstances, legal 
tender. But paper currency, bank notes which are current de jure 
et de iacto, are legal tender unless specially objected to at the 
time of tender, for the reason that they are money, though not 
absolutely legal tender. With some exceptions, this doctrine 
is general in this country. * * * In fact almost all civilized 
countries, including this country, have a mixed circulation of coin 
and bank notes. These constitute the currency of the country— 
its money; and the general term, currency, includes both. Cur- 
rency, therefore, means money—coined money and paper money 
equally. But it means money only; and the only practical distinc- 
tion between paper money and coined money, as currency, is that 
coined money must generally be received, paper money may 
generally be specially refused, in payment of debt; but a pay- 
ment in either is equally made in money—equally good. The con- 
fusion in. the cases appears to have arisen for want of proper 
distinction between money which is current and money which is 
legal tender. The property of being Jegal tender is not necessarily 
inherent in money; it generally belongs no more to inferior coin 
than to paper money. In the use of the term, currency does not 
necessarily include all bank notes. in actual circulation; for all 
bank notes are not necessarily money. In this use of the term, 
currency includes only such bank notes as are current de jure et 
de facto at the Jocus in quo; that is, bank notes which are issued 
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for circulation by authority of law, and are in actual and general 
circulation at par with coin, as a substitute for coin, interchange- 
able with coin; bank notes which actually represent dollars and 
cents, and are paid and received for dollars and cents at their 
legal standard value. Whatever is at a discount—that is, what- 
ever represents less than the standard value of coined dollars and 
cents at par—does not properly represent dollars and cents, and 
is not money ; is not properly included in the word currency. In 
this sense, national bank notes, which are not legal tender, are 
now as much currency as treasury notes, which are legal tender. 

“This construction of the term, currency, might, perhaps, 
properly be extended to the term, current funds. It must extend 
to the latter term whenever it is used in the legal sense of money. 
Bankers and money-dealers cannot, by choice or use of terms, 
give the character and attributes of money to anything not 
money—to anything of less value than money. The legislature 
has doubtless power to make negotiable paper other than for the 
payment of money; but where a statute is plainly intended to 
apply to money, every term used to indicate money, not com- 
modities, must be held to signify money in the sense in which 
that term is here used. 

“The certificate of deposit in this case calls for so many dol- 
lars, that is to say, for so much money. It makes them payable 
in currency, which also means money. It could be paid only in 
money. It was therefore clearly negotiable under the statute of 
Anne. Whether the holder could claim its payment in legal tender 
is a different question, not in this case and not passed upon.” 

The above review of decisions since the War indicates the basis 
of contlict over the question whether an instrument payable in 
currency or current funds is payable in money and negotiable. 

Non-negotiability is declared because currency other than legal- 
tender is not money, and notes so payable can be satisfied by 
non-legal tender. 

Negotiability on the other hand is declared (1) by courts which 
agree with the above proposition that nothing but legal tender is 
money, but construe the terms as meaning legal tender only and 
(2) by courts which agree with the proposition that the terms 
in question mean non-legal tender, but hold that that, where of 
equivalent value with coin, is money equally with legal tender. 

Aside from negotiability, there is also apparent a conflict 
whether the holder of an instrument so payable can demand legal 
tender or must take national bank notes (which are not legal 
tender except to national banks), silver certificates or other form 
of currency, not legal tender. Also whether a tender of cur- 


rency other than legal tender, refused by the holder, would be a 
good tender. 
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Ill SINCE THE NEGOTIABLE INSTRUMENTS LAW. 


The question remains does the Negotiable Instruments Law 
which has been so widely enacted in the different states and which 
provides, as a requirement of negotiability, that the instrument 
must be for a sum certain “in money” contain any provision, 
either express or, by necessary intendment, that an instrument 
payable ‘‘in current funds” or ‘‘in currency” is negotiable ? 

The answer is, no. That act nowhere defines what is included 
in the term ‘‘money,’’ makes no express provision that an in- 
strument shall be negotiable though payable “in current funds”’ 
or ‘in currency,’’ as it does concerning instruments payable 
“with exchange’’ or ‘‘with costs of collection,’’ which latter 
classes of instruments were subject of conflicting decisions as to 
negotiability before the act; nor does the act contain any provi- 
sion which, by necessary intendment, means that instruments pay- 
able “in current funds”’ or ‘‘in currency” shall be negotiable. 

The act does provide that ‘‘the validity and negotiable char- 
acter of an instrument are not affected by the fact that it * * * 
designates a particular kind of current money in which payment 
is to be made.” 

But this merely relates to the designation of a particular kind 
of money, as gold coin, and gives no definition of the term “‘money”’ 
or whether “current funds” or “currency” are included in that 
term; it does not define whether ‘‘current money’”’ means only 
gold, silver and treasury notes, or whether it also includes national 
bank notes, silver certificates and other forms of non-legal tender 
currency. 

The question, therefore, whether instruments payable “in cur- 
rent funds”’ or ‘tin currency” are negotiable, or not, is one still 
governed by the law merchant, and the conflicting interpretations 
of it in the different states. 

That this is so, is evidenced by the decision of the Supreme 
Court of Iowa in a case which we publish in this number (Dille 
v. White, see page 204.) involving the negotiability of two cashier’s 
checks. The Negotiable Instruments Law was enacted in Iowa in 
1902. In 1904, the checks in question were issued, payable ‘‘in 
current funds,’’ such term, under the Iowa decisions, we have seen, 
making the instrument non-negotiable. If the Negotiable Instru- 
ments Law provided a contrary rule, the checks would have been 
governed by that law. But the court said: ‘‘The checks here in 
controversy were not made payable in money but ‘in current 
funds’ and it is the settled law of this state that such instru- 
ments do not have the qualities of negotiable paper.’’ Later on 
in the opinion, concerning a point of warranty, the court said, 
the instrument being non-negotiable, the Negotiable Instruments 
Law did not apply to it. 
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This case therefore bears out our conclusion that the Nego- 
tiable Instruments Law contains no provision making instruments 
payable “in current funds’”’ or “in currency” negotiable, but 
leaves that question as governed by the law merchant, the decis- 
ions under which are conflicting in different states. 

It follows that in states which have the Negotiable Instruments 
Law, such as North Carolina and Iowa, but wherein the courts 
have declared instruments so payable not negotiable, bankers 
should be especially on their guard against taking for value 
instruments made payable “in current funds”’ or’ “in currency.” 
‘hey must not carry the mistaken belief that the Negotiable 
Instruments Law makes such instruments negotiable. In many 
states having that law, instruments so payable are negotiable, 
not by reason of the Act, but because of the judicially established 
rule. But in the states where the courts have declared the con- 
trary, Negotiable Instruments Law states or not, bankers should 
be careful about taking such forms of paper, mistaking them for 
negotiable instruments. 


SWISS NATIONAL BANK. 


7T\HROUGH the courtesy of the Department of State, the Comp- 
| troller of the Currency publishes copy of dispatch from the 
legation at Berne in relation to the creation of a ‘* Swiss 
national bank,”’ reading as follows: 
AMERICAN LEGATION, BERNE, December 21, 1906, 

Sir: * * * In 1896 the Swiss Federal Council presented a 
message to the Federal Assembly in which it explained in detail 
the needs for an exclusively state bank (Federal bank), together 
with the proposal of a law covering the subject. The Federal 
Assembly, after making some amendments, referred the said law to 
the Swiss people for public vote. For various reasons, amongst 
which can be mentioned the risks incurred in time of war from the 
appropriation of Federal moneys by an army of occupation, and 
also the jealousy between Berne and Zurich, the two most import- 
ant Cantons of the Confederation, with reference to the location 
of the said bank, the Swiss people on February 28, 1897, rejected 
the law as proposed. 

The Federal Council, however, deeming the matter of great 
importance, and wishing to have, instead of the various bank 
notes at present in circulation issued by several banks of emission, 
a uniform bank note, continued to keep the idea of a central 
bank in view, and in consequence presented on June 13, 1904, a 
new proposal of a law for the establishment of a national bank, 
which, with some amendments, was accepted by the Federal 
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Assembly as well as by the peopie by public vote, and entered 
into force on January 16, 1906. 

The original capital of this national bank is to be 50,000,000 
francs, consisting of 100,000 shares at 500 francs apiece, two- 
fifths of which are reserved for the Cantons, one-fifth for the banks 
of emission, and two-fifths for puk®j subscription in Switzerland. 
While it appears from the above that the Confederation holds no 
shares, and that the institution is nominally a private bank, yet 
the Federal Government holds absolute control over its manage 
ment, as article 43 prescribes: 

‘‘The bank council shall consist of 40 members, of which the 
president, vice-president, and 23 members are elected by the Fed- 
eral Council. Article 56: The management shall be in the hands 
of three directors, two residing at Zurich and one at Berne, all to 
be elected by the Federal Council. Article 57: The manager and 
assistant manager of the local branch banks shall be appointed 
by the Federal Council.” 

It further appears from article 65 that all regulations, annual! 
reports on administration and accounts must be submitted to the 
Federal Council for approval and report to the Federal Assembly. 

The opening of the national bank will probably take place in 
th¢ spring of 1907, as then the half of the original capital of 
50,000,000 francs will have been paid in. The Federal Council 
has placed at the disposal {of the national bank a building in 
Berne, while at Zurich, Basle, and Geneva negotiations are being 
carried on for the buying of existing banks at those places. 

Within three years after the opening of the national bank, all 
the emission banks must have withdrawn all their existing bank 
notes in circulation. 

The privilege of issuing bank notes is granted to the national 
bank by the Federal Council for a period of twenty years, with 
the option of renewal of this privilege for another ten years. 
Should, however, the Federal Council see fit at the end of this 
twenty years it is entitled to buy up the entire bank with its 
assets and liabilities. 

The evident advantages to the Swiss Government in the found- 
ing of the national bank are— 

1. The transaction of all business for the Federal Government 
by the national bank free of cost. 

2. The participation of the Government in a certain percentage 
of the profits of the bank. 


3. The enchancing of the value of a uniform bank note abroad. 
* * * * * * 7 * 7 * 


(Signed) Paut Granp ’HAUTEVILLF, Charge d’ Affaires. 
Hon. Evisu Root, Secretary of State, Washington, D. C. 
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BANKING LAW. 


Ts Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


CERTIFICATION OF CHECK. 


Check certified for holder—Prior indorser released—Certification equivalent to pay- 
ment, as to indorser, although drawer has no funds and bank is in reality, though 
not apparently, insolvent. 


First National Bank v. Currie, et al., Supreme Court of Michigan, February 5, 1907, 


Currie & Co. received a check for $50,000 drawn by F. C. Andrews to their order 
on the City Savings Bank of Detroit which they indorsed to and deposited with the 
First National Bank. That bank, the same day, presented the check and had it certi- 
fied by the teller of the drawee, he having authority to certify good checks, but in fact 
the drawer’s account was largely overdrawn. The next Gay the check was protested 
for non-payment and Currie & Co., the indorsers, notified. After the check was certi- 
fied, the First National Bank paid the amount to Currie & Co. by wiring a transfer of 
the fund to their credit in New York where it was used by Currie & Co. to purchase 
bonds which were delivered to Andrews. 

In an action by the First National Bank against Currie & Co., indorsers, 

Held: Certification of the check, although there were no funds, was equivalent 
to payment and the indorsers were thereupon released from liability.. The insolvency 
of the bank was immaterial, because the rights of the parties were fixed before it was 
known. 

Further held that a subsequent memorandum signed by the indorsers and given 
to the First National Bank consenting “that the time of the payment of the check ” 
be extended, was not a waiver of defense that they were released as indorsers. If it 
created any liability on their part, it was as a new contract of suretyship, which would 
require a consideration, and the writing was based on no consideration. 


Error to the Circuit Court for Wayne county, Flavius L. Brooke, 
Judge. 


Action by First National Bank against Cameron Currie et al. Plain- 


tiff had verdict. Defendant brings error—Reversed and a new trial 
ordered. 


McAtvay, J. Defendants were in partnership as brokers at Detroit. 
They dealt in buying and selling stocks and bonds on the New York 
Stock Exchange and elsewhere. They executed orders for dealings 
in the New York market through other brokers. Frank C. Andrews 
was their largest customer. On February 5, 1902, they had bought 
for Andrews and on his order, but in their own name as was custom- 
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ary, $90,000 par value of Union Pacific convertible 4 per cent bonds 
for $95,000, in New York, through Ladenburg, Thalman & Co. who 
were to make delivery on payment. Shortly after noon February 6, 
1902, Mr. Andrews asked Mr. Case, defendant's office manager, to ar- 
range to wire the price of these bonds to New York. Mr. Case ar 
ranged with the State Savings Bank to wire $45,000, and then asked 
Mr. Smith, plaintiff's assistant cashier, if they would wire $50,000 to 
New York for Frank C. Andrews, and was told that they would for 75 
cents athousand. It was plaintiff's custom to charge for remittances 
made by wire for Andrews, but not to charge for remitting tor 
defendants. 

When Andrews returned, Case reported to him that the arrangement 
could be made, and Andrews gave him two checks on the City Savings 
Bank payable to defendants’ order for $50,000 and $45,000 respectively, 
directing him tu have Ladenburg, Thalman & Co. deliver the bonds 
to the firm of Warren, Andrews & Co., of New York, of which firm 
Andrews wasa member. The $50,000 check being the one involved 
in this litigation, reads as follows: 

$50,000. Derroitr, Micu., February 6, 1902. 
Pay to the order of........ Cameron Currie F Co 
eats Te amaaeae te Fifty thousand 
value received, and charge the same to account of 

F.C. Andrews. 





To the City Savings Bank, Detroit. 


Defendants indorsed this check as follows: 

Pay First National Bank, Detroit, Mich., or order. 
Cameron Currie F Co. 

Mr. Case deposited this check to the credit of defendants’ account 
n plaintiff bank and at the same time drew and gave to the bank de- 
fendants’ check for alike sum payable to the order of plaintiff's cashier, 
and directed the plaintiff to wire its New York correspondent to pay 
that amount to Ladenburg, Thalman & Co., and paid the amount of 
plaintiff's charge for transferring the funds. Immediately upon the 
deposit of the Andrews check in the plaintiff bank, defendants wired 
Ladenburg, Thalman & Co., as follows: 

Please deliver to Warren, Andrews F¥ Co. 90,000 Union Pacific 
Convertibles free. National Park will pay you $45,000. National 
Bank of Commerce for our credit. Cameron Currie F Co. 

This was received by Ladenburg, Thalman & Co. at 1:12 p. m., 
eastern standard time. Upon receiving the deposit of the Andrews 
check indorsed by defendants and defendants’ own check with their 
directions for wiring money, the plaintiff sent the Andrews check to 
the City Savings Bank for certification, It was presented by plaintiff's 
messenger to Joseph Schrage, paying teller of said bank, who had au- 
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thority to certify checks drawn on his bank, and who certified by writ- 
ing across its face the words, 
‘*Good, Schrage, Teller.” 

The check was then returned to plaintiff, which then, at 12:35 p.m. 
central standard time (1:35 p. m. eastern standard time) sent to its 
New York correspondent, the National Bank of Commerce, a telegrain 
as tollows: 

Deposit to the credit of Cameron Currie $ Co. fifty thousand 
dollars with Ladenberg, Thalman F Co. and charge to our account. 
First National Bank, Detroit. 

After payment was made by the National Bank of Commerce as 
ordered by this telegram (the payment of $45,000 having been made 
through another bank) the bonds were delivered between 2 and 3 
o'clock eastern standard time by Ladenburg, Thalman & Co. to War- 
ren, Andrews & Co. 

Defendants had previously had numerous transactions with Andrews 
in which they took his check, but never had his check certified. Plain- 
tiff had previously received at different times checks given by Andrews 
to defendants, given as it supposed for stocks and did not understand 
anything different about this transaction. Plaintiff had itself had a 
number of transactions with Andrews shortly before this date, and 
one for a large amount on this same day, in which it received Andrews’ 
check on the City Savings Bank. In every case it procured certifica- 
tion of the check before parting with the securities in payment for 
which it was given. 

Plaintiff and the City Savings Bank were members of the Detroit 
Clearing House. Plaintiff received this check after 12:15 p. m., the 
time of the noon meeting of the Clearing House, at which checks pay- 
able at the different banks were ordinarily presented, and this check 
in the usual course of business would not be presented through the 
Clearing House until the next day. Defendants knew of this method 
of presenting through the Clearing House. On the next day this 
check and other certified checks amounting to $662,000, drawn by 
Andrews on the City Savings Bank and held by different banks, were 
by agreement between them not presented through the Clearing 
House on account of Andrews’ statement that the presentation would 
embarrass the City Savings Bank. This certified check was on that 
day (February 7) presented by plaintiff at the City Savings Bank, pay- 
ment refused and the check protested. Andrews’ account at this bank 
both when the check was certified and when payment was demanded 
was overdrawn more than $900,000. 

The City Savings Bank had on February 6, when the check was 
certified and on the 7th, whenit was presented, fundsofits own ample 
in amount to pay the check. Notice of protest was duly given, by 
Mr. Smith personally handing the same to Mr. Osborne, one of the de- 
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fendants. Whether Mr. Osborne saw the check at this time is not cer- 
tain. There is no evidence that he ever saw it before or had anything 
to do with takingit. On February 8, the plaintiff received from de- 
fendants the following paper signed by Mr. Osbornein the firm name: 
We hereby consent that the time of the payment of the check of 
Frank C. Andrews for $50,000 dated February 6, 1902, and 
indorsed by us and deposited with the First National Bank for 
credit on our account on that date, be extended pending the action 
of the Bankers’ Committee. Cameron, Currie F Co. 
Detroit, Mich., February 8, 1902. 

No further presentation was ever made. A verdict was directed for 
plaintiff for the amount of the check with interest. Defendants claim 
that the court erred in directing such a verdict. The contentions on 
their behalf are: 

1. That the certification of the check for plaintiff at its request 
was equivalent to payment and operated to release the indorsers. 

2. The plaintiff on presenting the check elected to take certifica- 
tion which is the obligation of the drawee bank to pay and deferred 
formal presentation of the certified check for payment until the next 
day. Had it demanded payment instead of certification, or upon cer- 
tification, as it should, the check would either have been paid or dis- 
honored. If dishonored the plaintiff would not have remitted and the 
bonds would not have been delivered but remained in defendants’ 
control. Whether paid or dishonored neither party would have lost 
anything. So that plaintiff's failure to demand payment at the 
time of certification caused the loss, and defendants cannot be held 
therefor. 

The dispute in this case is between the indorsee and the indorser of 
acheck. The following rules of the law merchant fixing the rights, 
duties and liabilities of indorsee and indorser each to the other, and 
the effect of certification by the drawee bank upon such rights, duties 
and liabilities, are well settled. 

The undertaking of the indorser of a check is that if not paid on 
presentation within a reasonable time, he will pay it provided he is 
properly notified. Such reasonable timefor presentation and demand 
for payment is admitted to be within the day following the in- 
dorsement. 

The indorsee as between himself and the indorser undertakes to 
demand payment within the day following the indorsement, and if 
payment is not made to give due notice of dishonor. This is his sole 
duty and he does anything else at his peril. 2 Dan. Neg. Inst. par. 
1601; People v. Cromwell, 102 N. Y., 477. 

The fact that there are no funds in the account against which the 
check is drawn does not relieve the holder from presentation and 
notice of dishonor to the indorser, unless it appears that the indorser 
knew it. 2 Dan. Neg. Inst., par. 1596. 1 Morse Banking, par. 262 (8). 
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Nor are the rights of the indorser changed because he suffered no 
apparent damage by reason of failure to demand payment and give 
notice of dishonor to him within the required time. Mohawk Bank 
vs. Broderick, 13 Wend. 133. Tiedeman, Com. Paper, Sec. 442. Gough 
vs. Staats, 13 Wend. 549. 1 Nat. Bank vs. Miller, 37 Neb. 500. 

The certification of a check by a bank that it is ‘‘ good” ‘‘is similar 
to the accepting of a bill: for he (the banker) admits hereby assets, 
and makes himself liable to pay.” Lord Mansfield, in Robson vs. 
Bennett, 2 Taunt. 389: 

‘* By the law merchant of this country the certificate of the bank 
that the check is good is equivalent to acceptance, it implies that the 
check is drawn upon sufficient funds in the hands of the drawee, that 
they have been set apart for its satisfaction, and that they shall be so 
applied whenever the check is presented for payment. It is an under- 
taking that the check is good then and shall continue good, and this 
agreement is as binding on the bank as its notes of circulation, a 
certificate of deposit payable to the order of depositor, or any other 
obligation it can assume.” Mr. Justice Swayne in Merchants’ Bank 
vs. State Bank, 1o Wall (U. S.) 647. 

Where the check is drawn against funds the certification if procured 
by the payee or indorsee discharges both maker and indorser, because 
equivalent to payment. 2 Dan. Neg. Inst., par. 1604. Metropolitan 
Bank vs. Jones, 137 Ill. 634. 

The important question in the case at bar is, whether certification 
of a check on presentation by the indorsee, though there are no funds, 
is equivalent to payment. Asa general proposition we think it is, as 
to both the maker and indorser. 2 Dan. Neg. Inst., pzr. 1604, and 
cases cited. 

The rules of the law merchant are inflexible and arbitrary and 
necessarily so. An indorser may always insist that the conditions 
requisite to make his undertaking enforceable shall be strictly com- 
plied with; namely presentation for payment and notice of dishonor. 
As to the indorsee the certifying bank is bound by estoppel, where 
he has changed his position or parted with value on the strength of 
the certification. Brooklyn Trust Co. vs. Toler, 138 N. Y., 675, and 
cases cited. 

In this case plaintiff parted with no value before certification, but 
relying upon the certification transferred $50,000 to New York. We 
find then that as between the plaintiff and the bank there was a new 
and enforceable contract created by the certification of the check. 

Ordinarily there would be no question but that such condition 
released the indorsers. In this case, however, it is claimed that 
although the check had not been presented for payment but for certifi- 
cation, yet upon it as certified, payment was demanded and the check 
was protested, and notice duly given within the time which the same 
would have been given had the check been presented for payment 
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instead of certification, and because defendant indorsers have suffered 
no loss by reason of certification and are in no different position than 
if such payment had been demanded, therefore they are not released 
asindorsers. The claim that no loss has occurred to defendants, which 
we think is not supported by the facts in the case, can be eliminated, 
for the reason that the liability of the indorser is not predicated upon 
his loss. (See cases cited, supra). 

The case relied upon by plaintiff to sustain its contention, and also 
by the court in directing the verdict is, Irving Bank vs. Wetherald, 
36 N. Y. 335. 

We think the cases are distinguishable. In that case the note had 
been discounted by the indorsers who received the proceeds at the 
time. It was therefore a completed transaction between the indorsers 
and the indorsee. The indorsee, a bank, presented the note when 
due at the bank where it was payable and had it certified. Later in 
the day the certifying bank discovered that there were no funds to 
pay the note and before 3 o'clock p. m. notified the holding bank, 
which refused to recognize the notice. The certifiying bank then 
took up the note, presented it at its own counter, protested it and 
notified the indorsers, The certifying bank sued the indorsers. 

The case recognizing the well established doctrine that ‘a bank is 
estopped from denying its certification of a note as good, where the 
presenting bank relies upon its accuracy and fails to protest the note 
for non-payment and thus releases the indorsers, holds that where the 
mistake in certification is discovered and notice given to the present- 
ing bank in time to make a representation and charge the indorsers, 
the certifying bank is discharged from further liability, and that the 
certifying bank in this case took the note as a purchaser and acquired 
the rights of a holder and could maintain its action against the 
indorsers. The discounting bank received notice of the mistake before 
it in any way changed its position. It had not parted with value or 
released the indorsers on the strength of the certification, otherwise 
the certification would have been binding. 

In the case at bar plaintiff parted with value on the strength of the 
certification. No enforceable contract was entered into between the 
parties to this suit because plaintiff never parted with value relying 
upon the indorsement. As between the certifying bank and the 
plaintiff there could be no revocation by the bank. There was no 
claim of mistake on the part of the certifying bank or any attempt to 
revoke its certification. If the certification was in law a fraud, it was 
the fraud of Andrews and the certifying bank, of which neither of the 
parties to this suit had knowledge. The presentment of the certified 
check to the certifying bank, and its non-payment was the repudiation 
by the bank of its independent contract of certification made with the 
plaintiff. This check as it was when the indorsers parted with it to 
the indorsee was never presented for payment. The certification was 
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made without the knowledge or consent of the indorsers. Applying 
to this case the decision in the Wetherald case so far as it has any 
bearing upon the questions here involved, it is authority for holding 
that the certifying bank could not avoid liability on its certification 
for the reason that plaintiff had parted with value on the strength of it. 

It was urged in the trial court and is urged in this court that the 
certification of the check in the absence of funds did not operate 
to release the maker from his liability thereon, and therefore the 
indorsers can occupy no better position than the maker and are not 
released, and upon this theory the trial court decided the case. No 
authorities are cited to us and we have been able to find none 
which support this proposition. As already stated it is a general rule 
of law that where the holder of a check procures its certification by 
the bank upon which it is drawn, the drawer and all parties thereto 
are discharged. The relations of the different parties to a check and 
the nature of their contracts have already been sufficiently stated. 
The certification is an entirely new and different contract. By it the 
certifying bank becomes the primary debtor. The holder has released 
the maker and indorsers, and voluntarily accepted the obligation of 
the certifying bank. 

It is not unlawful for one to draw checks upon an overdrawn 
account. Neither is it unlawful for the bank to pay such check and 
to charge the amount thereof against the drawer. In such case, as in 
any other case, the holder who obtains a certification has elected to 
accept the obligation of the bank instead of cash. So far as the 
drawer is concerned the check is paid, because the holder by securing 
certification obtained what he desired as payment. The bank had 
been directed to pay cash, and when the holder obtained what he pre- 
ferred to cash, it was none the less a payment. 

The rule which releases the maker and indorsers of a check upon 
certification procured by the holder, is not predicated upon the pres- 
ence of funds in the hands of the certfying bank, but upon the principle 
that such certification operates as payment, discharging the maker 
whose contract has been fulfilled, and the indorser who was the guar- 
antor of such fulfillment. If in considering this proposition of law the 
question of what relation may have been created between the bank and 
the maker in case of a certification in the absence of funds is eliminated 
as a factor, the correctness of our reasoning is in our judgment 
conclusive. 

The insolvency of the certifying bank after the certification is a 
circumstance which is likely to disturb our judgment of the legal 
question, because it occasioned this suit. That fact is entirely imma- 
terial to the question, the rights of the parties having been fixed 
before that insolvency was known, and they were utterly ignorant of 
its possibility. Our conclusion is therefore, that the general rule 
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applies to this case and discharges the drawer notwithstanding the 
absence of funds. 

It is urged that defendants by giving plaintiff the memorandum of 
February 8, above referred to, thereby recognizing their liability and 
assuming and exercising control over the check, have waived any 
defense upon the ground that by the act of the plaintiff they 
were released as indorsers. At the time this memorandum was 
made the maker and indorsers of this check had been released 
by the voluntary act of the plaintiff. Instead of the original 
undertaking of defendants an entirely new contract had been 
entered into between the plaintiff and the certifying bank, in which 
the certifying bank was the primary debtor. This memorandum 
then—if it operates to create a liability on the part of defendants— 
cannot be the reviving or continuing of pre-existing relations between 
the parties to this check, but must be a new contract of suretyship on 
the part of defendants of the certification by the bank, a thing which 
is absolutely different from, and foreign to their original undertaking. 

The doctrine that an indorser may waive the laches or lack of 
formalities on the part of the holder which in strictness were necessary 
to charge him as such indorser, is recognized, but that doctrine cannot 
be invoked where the maker and indorser have been discharged by a 
payment of the obligation upon which they were liable. The defend- 
ants in this case could be held as sureties for the certifying bank only 
by entering into a new contract of suretyship. That contract would 
require a consideration. The writing referred to is based on no con- 
sideration and therefore it does not and cannot constitute such contract. 

Upon the undisputed facts in this case the defendants were entitled 
as a matter of law to an instructed verdict in their favor. The court 
was in error in not granting their request to that effect. 

The judgment is reversed, and a new trial ordered. 


LIABILITY OF INDORSER. 


Indorser not liable where note presented before maturity—Where note governed by 
law of another state, presumption that common law prevails under which note 
carries grace, will govern, unless contrary proved. 


Demelman vy. Brazier, Supreme Court of Massachusetts, January 3, 1907. 





Action by Demelman against Brazier and others, indursers. Ver- 
dict for defendants. Plaintiff excepts. Exceptions sustained. 


Bratey, J. If the promissory notes held by the plaintiff were 
presented for payment before their maturity, this action cannot be 
maintained against the indorsers as the makers had not refused pay- 
ment upon due presentment and demand. By the law merchant, 








LEGAL DECISIONS. 199 


which is part of our common law, each note was entitled to days of 
grace, and while grace has been abolished by St. 1896 c. 496, and 
negotiable paper is deemed to be payable at the time named therein, 
unless there is a stipulation for delay, and when falling due on Satur- 
day may be legally presented for payment on the following Monday, 
there is no presumption that the laws of New York, by which these 
contracts are governed, contain similar statutory provisions. When 
evidence of a similar statute is not furnished, the ordinary presump- 
tion that the common law of that jurisdiction remains unmodified, 
and is similar to our own, must prevail, and accordingly it would fol- 
low that the notarial protest and notice of dishonor sent to the defend- 
ants were premature. 

The only question remaining is to determine if there was any 
evidence that the notes were there payable according to their tenor, 
at the date of presentment. By Rev. Laws Ch. 175 § 77 it is provided 
that the ‘‘existence or effect of all foreign laws may be proved as 
facts by parol evidence.” When therefore upon cross-examination 
and without objection, the plaintiff explicitly stated that the notes 
were presentable and payable on the day of their protest, then without 
further formal proof there was testimony the weight of which was for 
the consideration of the jury that the liability of the defendants who, 
as indorsers had been seasonably notified, became fixed on that date. 

Exceptions sustained. 


COLLATERAL NOTE LIEN. 


Customer indebted to bank upon collateral note giving bank lien upon all customer’s 
property or securities left with bank—Also authorizing bank to appropriate all 
customer's moneys thereafter in its hands on deposit or otherwise—Bank held 
not entitled to appropriate a time draft, payable to customer, left with it for col- 
lection, accepted by drawee, which in reality belonged to drawer and payment of 
which was stopped before maturity. 


Bank of America vy. Waydell, et al., Court of Appeals of New York, January 8, 1907. 


A customer of a New York bank, executed to it to secure a large loan, a collateral 
note, which gave to the bank a lien for all his indebtedness upon all property or 
securities at any time left with the bank by the customer; and also authorized the 
bank to appropriate to payment of his indebtedness any moneys now or hereafter in 
the hands of the bank on deposit or otherwise, to the credit of or belonging to the 
customer. 

The customer forwarded the bank for collection and credit, a sixty day draft 
drawn by one H to order of the customer and indorsed by him generally to the bank. 
The bank procured acceptance, but before maturity, the customer had failed, and the 
drawer of the draft, who was in reality owner and had made it payable to the cus- 
tomer in reality for collection, stopped its payment and notified the bank of his owner- 
ship. 

Heid: The bank acquired no title to, or lien upon the draft, by virtue of the col- 
lateral note. It never paid its customer for the paper, never gave him any credit upon 
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faith of it, or its acceptance, never released any prior existing indebtedness on faith 
thereof, never reduced any existing debt of his on faith thereof, never made any book 
entry with respect to the draft, and never in any way made any appropriation to itself 
of the draft. 

Under such circumstances, it was not a bona fide holder of the draft without 
notice of any defect of title, but held it as collecting agent only with no better title to 


it than its customer had, and the real owner of the draft had a right to recall it from 
the bank. 


Appeal from Supreme Court, Appellate Division, First Department. 


Action by the Bank of America against John H. Waydell and 
another. From a judgment of the Appellate Division affirming a 
judgment for defendants, plaintiff appeals. Affirmed. 


O’Brien, J. The firm of J. F. Hasty & Sons of Detroit, drew their 
bill of exchange or draft, dated August 11, 1900, and addressed to the 
defendants in their firm name of Waydell & Co., directing them, 60 
days after date, to pay to the order of Ives & Son, the sum of $1,500 
value received, and to charge the same to the account of the drawers. 
Ives & Son were bankers in Detroit. Proof was given at the trial 
and a finding made by thecourt that the draft in question was delivered 
to the payees for the purpose of collection, although the indorsement 
was in blank. Ives & Son, the Detroit bankers, remitted the bill to 
the plaintiff with a general indorsement, but it was accompanied by 
a letter which stated that they enclosed for collection and credit Way- 
dell & Co. $1,500 no protest for nonacceptance. It appears that Ives 
& Son had an account with the plaintiff which had been running a 
number of years, They had borrowed from the plaintiff $25,oco upon 
a collateral security note and agreement, which contained, in substance, 
the following stipulation : 

‘*The undersigned hereby agree to geposit with the said bank such ad- 
ditional collateral security as the said bank may from time to time demand; 
and also hereby give to the said bank a lien for the amount of all the lia- 
bilittes aforesaid upon all the property, and securities at any time given 
unto or left in the possession of the said bank by the undersigned. * * * 
The undersigned do hereby further authorize the said bank, at its option 
at any time, to appropriate and apply to the payment of any of the said 
liabilities, whether now existing or hereafter contracted, any and all 
moneys now or hereafter in the hands of said bank on deposit, or other- 
wise, to the credit of or belonging to the undersigned, whether the said 
liabilities are then due or not due.” 

The plaintiff claims to be the owner of the draft by virtue of its 
indorsement to it and the stipulations contained in the collateral 
security note. When the plaintiff received the draft in question there 
was a larze sum of money due to it from Ives & Son, the payees of 
the bill. The plaintiff received the draft on or about August 15, 1900. 
It was presented to the defendants, the drawees, for acceptance on 
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the same day, and was duly accepted by them in their firm name on 
the next day, payable at plaintiff’s bank. By the terms of the bill 
and the acceptance, which are general and absolute, the draft became 
payable on October 10, 1900. After the acceptance, and before it be- 
came due, Ives & Son, to whom the draft had been delivered for col- 
lection, became insolvent and, before maturity of the bill, notice was 
given to the plaintiff by the drawers revoking its authority to collect 
it, and also to the defendants not to pay the same. It appears that 
the plaintiff never paid Ives & Son for the paper, nor, either at the 
time when it received it or any time thereafter, did the bank give to 
them any credit on the faith of the bill or its acceptance, nor did it 
release any prior or then existing obligation of Ives & Son, nor was 
any debt then or thereafter owing from Ives & Son in any way reduced, 
offset, or discharged by its possessicn of the paper, nor did the bank 
make any entry whatsoever with respect to the draft, or its contents, 
as between it and Ives & Son, nor did it do any act other than to 
present it to the defendants for acceptance and hold it against the 
time when it should become due. 

The facts stated constituted the plaintiff a mere collecting agent 
of the Detroit bankers who had remitted the draft, and as it received 
the paper in the character of a collecting agent only, it obtained no 
better title to it, or to the proceeds thereof, than the remitting bankers 
had, unless it became a purchaser for value without notice of any de- 
fect of title. The real owners of the bill were Hasty & Co., who drew 
it upon the defendants, by whom it was accepted. As the plaintiff 
never parted with anything, gave no credit, relinquished no security, 
or assumed any burden or responsibility on the faith of the paper, it 
could not, in commercial language, be treated as a bona fide holder of 
the paper or of the money represented by it. 

Without inquiring as to what change, if any, has been effected by 
the recent statute in regard to commercial paper, it is enough to say 
that the plaintiff never appropriated the paper in any way, or its pro- 
ceeds. As already stated, it paid nothing to Ives & Son, gave them 
no credit, made no entry or writing in their account, or did any other 
acting importing a consideration, and it had notice a month before the 
paper fell due and was distinctly advised that the Detroit bankers did 
not own it, but that the drawer did, and the recovery of the draft was 
demanded. There can be no doubt, we think, that under these circum- 
stances the true owner of the paper had a right to recall it from the 
plaintiff, in whose possession it was for the purpose of collection. It 
is true that the paper came to the plaintiff’s hands by general indorse- 
ment from Ives & Son, but the indorsement and the letter of ad- 
vice in transmission must be read together, and so reading them 
the legal effect was to make the indorsement restrictive and the 
same in character as if the contents of the letter had been in- 
corporated in the indorsement. It follows, therefore, that upon 





202 THE BANKING LAW JOURNAL. 


the facts found, and as to which there was little if any dispute, 
the plaintiff never acquired title to the bill. It was an agent merely 
for its collection. It was only in that character that Ives & Son received 
the paper from the drawer, and that was the only title that was con- 
ferred upon the plaintiff. 

There are no elements in the case that can give to the plaintiff the 
character of a bona fide holder for value without notice. It had notice 
of the real situation before the paper fell due, and as it did not part 
with, or pay, any valuable consideration, at the time it received the 
paper, or at any other time, it is in no worse situation, legally, than it 
was before it received it. This case rests upon rules and principles 
that are familiar. The cases and authorities that amply support the 
principles applicable to the case are very fully examined in the opinion 
of the learned court below, and it is not needful to make any further 
reference to them here. It would be only repeating and restating rules 
applicable to commercial paper that have been applied in this state 
ever since the case of Coddington v. Bay, 20 Johns. 637. 

We think the judgment is right, and should be affirmed, with costs, 


INDORSEMENT BEFORE DELIVERY TO PAYEE. 


Indorser liable to payee under Negotiable Instruments Law—Bank holding note 
not obliged to apply deposits of maker, subsequent to maturity, in interest of 
indorser. 


Far Rockaway Bank v. Norton, New York Court of Appeals, December 21, 1906. 


A bank, owning a promissory note of which it was payee, brought action against 
an indorser, who had indorsed the note prior to its delivery to the payee. 

Held: The bank was not obliged, in the absence of any direction or agreement 
to that effect, to apply a sufficient deposit which the maker had subsequent to maturity 
of the note, to its payment. Such application is optional with the bank, and the indorser 
is not released by failure of the bank to appropriate such deposit to the note. 

Further held, since the enactment of the Negotiable Instruments Law, by which 
the note in suit is governed, one, not otherwise a party, who indorses a note before 
delivery to the payee, is liable on the note to the payee, without the necessity of proof 
that he intended to incur such liability. 


Appeal from Supreme Court, Appellate Division, Second De- 
partment. 


Action by the Far Rockaway Bank against Franklin C. Norton. 
From a judgment of the Appellate Division of the Second Depart- 
ment, unanimously affirming a judgment on the report of the referee 
in favor of plaintiff, defendant appeals. Affirmed. 


Cutten, C. J. The action is brought on a promissory note made by 
one Smith to the plaintiff, which the defendant indorsed prior to its 
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delivery to the payee. But two questions are presented on this appeal. 

First. Itis urged the referee committed error in excluding evidence 
offered by the defendant to show that Smith the maker, had, some 
time subsequent to the maturity of the note, a sufficient deposit in the 
plaintiff bank to pay it, which the plaintiff failed to appropriate for 
that purpose. The case of National Bank of Newburgh v. Smith, 66 
N. Y. 271, is a conclusive authority to the effect that, in the absence 
of any direction or agreement to that effect, it was optional with the 
plaintiff whether it would apply the money or not upon the note in 
suit, and that it was under no positive legal obligation todo so. There- 
fore there was no error committed in this respect. 

Second. The note was given in renewal and to take up an earlier 
note, also indorsed by the defendant. To establish the fact that the 
defendant had indorsed the note with the purpose of giving the maker 
credit with the payee, proof was given tending to show that, default 
having been made in the payment of the earlier note, notice of pro- 
test thereof was given to the defendant. It is urged that the evidence 
as to the protest of the earlier note was not of a proper character. It 
is unnecessary to consider this question, for since the enactment of the 
Negotiable Instruments Law, the law obtaining in the case of such in- 
dorsement as that made by the defendant has been radically changed. 
Prior to that time the indorser was presumed to be a second indorser, 
and not liable to the payee, though it was competent for the payee to 
prove aliunde that the intention of the indorser was to give the maker 
credit with the payee (Bacon v. Burnham, 37 N. Y. 614; Coulter v. 
Richmond, 59 N. Y. 478). Section 144 of the Negotiable Instruments 
Law prescribes a different rule. It is enacted that 


‘‘Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank before delivery, he is liable as indorser 
in accordance with the following rules: 

(1) If the instrument is payable to the order of a third person, he 
is liable to the payee and to all subsequent parties.” 


This note was made in December, 1898, and therefore the proof of- 
fered by the plaintiff was not necessary to maintain its cause of action 
and the error, if error there was, was immaterial. 

Judgment affirmed with costs. 


NOTE OF PRINCIPAL AND SURETY. 


Where principal dies, holder not obliged to prove claim against estate before suing 
surety on note. 


White v. Savage, Supreme Court of Oregon, December 18, 1906. 


M. M. White and Carolina White executed a negotiable promissory 
note to Lewis Savage. The consideration for the note was money 
advanced to the wife. The wife died and Savage brought an action 
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against the husband on the note. The husband thereupon brought 
suit to restrain this action, contending that Savage should first be com- 
pelled to prove his claim against the wife’s estate. 

Held: It is claimed that White being a surety only upon the note, 
and Savage being aware of that fact, the latter cannot compel White 
to pay without first exhausting his remedies against the principal or 
her representative. The Negotiable Instruments Law provides: ‘‘An 
accommodation party is one who has signed the instrument as maker, 
drawer, acceptor or indorser, without receiving value therefor, and 
with the purpose of lending his name to some other person. Such a 
person is liable on the instrument to the holder for value, notwith 
standing such holder at the time of taking the instrument knew him 
to be only an accommodation party.”’ 

Under this, it is clear that, so far as a holder for value is concerned, 
the question of notice does not affect the liability of the surety. It 
has been held by this court that the failure of the creditor to proceed 
against the principal debtor upon the request of the surety does not 
release the surety from liability ; in such case, the surety may protect 
himself by paying the debt and being subrogated to the rights of the 
creditor. 

In Texas, the supreme court has held that on the death of the 
principal, the sureties become primarily liable for the note and it. is 
unnecessary to present the note to the administrator for allowance. 

In the present case, however, it is not alleged or claimed that White 
requested Savage to present his claim to the executors of his wife’s 
will for allowance ; but that White presented his claim to the executors 
and requested them to protect him. We think, however, that he 
should have paid the note to Savage and then presented his claim to 
the executors and that he could have fully protected himself by so 
doing. Having, therefore, a complete remedy at law whereby he 
could protect his rights, he is not entitled to judgment in this suit. 


CASHIER’S CHECK AS MEDIUM OF PAYMENT. 


Lender making loan to borrower by delivery of cashier's checks payable in current 
funds-——Checks not negotiable and not absolute but conditional payment—Upon 
bank's insolvency, borrower entitled to recover amount from lender or to have 
his note and mortgage, given for loan, cancelled. 


Dille v. White, Supreme Court of Iowa, November 20, 1906. 


One Dille, in January 1904, negotiated a loan of $4,400 with one 
White and executed his note to White for the amount secured by 
mortgage. White in payment tendered two cashier’s checks, drawn 
by the cashier upon the Citizens Bank of Mount Ayr, in which White 
kept his funds. Dille supposed he was obtaining drafts which he could 
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use in remitting the money and the same day, learning the contrary, 
surrendered the drafts to the bank and obtained therefor, its drafts 
upon the Stockyards Bank of St. Joseph, Mo. The Citizens Bank was 
insolvent, had insufficient money on hand to pay the cashier's checks, 
had cash been demanded, had no money with the Stockyards Bank 
to meet its drafts, and closed its doors on the morning of the follow- 
ing day. 

In an action by Dille against White for the amount of the loan, or 
for the return and cancellation of the note and mortgage, White con- 
tended that Dille had accepted payment in cashier’s checks, instead 
of money, and that the loss should fall upon him. 

Held: 1. The checks, under the circumstances of the case, must 
be held not to have been given and accepted as the money itself, but 
as a convenient mode of obtaining the money. The payment was con- 
ditional only. Even in states where a contrary rule exists that the 
giving of a check, note or draft of a third party is a payment or 
extinguishment of the debt, this is a rule of presumption only, and 
the intention of the parties will prevail. In the present case the parties 
did not contemplate a mere sale and delivery of cashier’s checks, but 
the checks were taken, not as money, not as absolute payment, but as 
a means of obtaining the money. 

2. Further held, the bank being hoplessly insolvent and White’s 
money therein being lost, at the time of the transaction, although he 
was ignorant of that fact—under such circumstances, where both parties 
act in good faith upon the supposition that the subject of their negotia- 
tion is a thing of value, when in fact it is wholly or comparatively 
worthless, the party who has been misled to his injury may have relief 
on the ground of mutual mistake. 

3. Further held, the cases in which it has been held a presumption 
of absolute payment attaches to the delivery and acceptance of a note 
or bill involve the consideration of negotiable paper, and do not apply 
with equal force to paper which is non-negotiable. The checks here in 
controversy were not made payable in money, but ‘‘in current funds” 
and it is the settled law of this state that such instruments do not 
have the qualities of negotiable paper (Huse v. Hamblin, 29 Iowa, 591). 

4. Further held, the act of Dille in taking the cashier’s checks back 
to the bank and receiving drafts therefor, does not deprive him of the 
right to recover, for White conceded that the bank was asked for drafts 
in the first place, and Dille, in obtaining the drafts, obtained just 
what White had undertaken to deliver in the first place, both checks 
and drafts being equally worthless. 

5. Further held, there is no merit in the suggestion of White that 
this case is governed by the Negotiable Instruments Law (enacted in 
Iowa, in 1902) prescribing the nature of the warranty implied in nego- 
tiating an instrument by delivery or qualified indorsement. As to the 
paper here involved it is, as we have seen, non-negotiable and is 
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probably not affected by that statute, but be that as it may, this action 
is not based upon a breach of warranty in the sale or negotiation of 
the checks. 

Judgment for Dille for $4,400 and interest, but provided that a sur- 
render of his note and mortgage duly cancelled if White should elect 
so to do, should operate as a satisfaction of the judgment, affirmed. 


BANK AS AGENT TO MAKE OFFER OF PURCHASE. 


A question whether agency terminated when offer rejected, or extended to subse- 
quent acceptance received before principal notified bank that rejection ended 
transaction. 


Brittain v. Pioneer State Bank, Supreme Court of Washington, December 15, 1906. 


A. B. Brittain of Alexandria, Mo. on November 16, 1902 forwarded 
by mail to the Pioneer State Bank at Ritzville, Wash. a $1,000 draft, 
and the following receipt in blank: 


: Received of A. B. Brittain $1,000 as payment ona : 
: certain piece of land situated two miles from Ritzville, and : 
: known as the Bennett farm, for which I am to pay 
: $32,000 for farm and all farm implements thereon, 
: balance to be paid in cash May 1, 1903, when possession : 
: is tobe given. Mrs. Bennett to furnish abstract showing : 


: perfect title and free from all incumbrances, including : 
the taxes on said land to May 1, 1903. . 


sum of $32,000 for the farm, to pay her the $1,000 covered by the draft 
and to take from her the above receipt properly signed. 

The bank thereupon offered to purchase the farm on behalf of 
Brittain for $32,000, tendered Mrs. Bennett the $1,000, and presented 
the receipt for her signature. Mrs. Bennett rejected the offer and re- 
fused to accept the money tendered or to sign the proffered receipt. 

On November 21, 1902, the bank notified Brittain by letter that his 
offer had been rejected and that the draft was held subject to his order. 
On receipt of this letter Brittain directed the bank to return the draft 
and receipt to him, stating that the transaction might be considered 
as closed. On receipt of notice from the bank that Mrs. Bennett had 
rejected his offer, Brittain immediately invested the money which he 
intended to apply on the purchase price of the farm, in other business, 
so that it became impossible for him to carry out his offer of purchase, 
even though he desired to do so. 

After the bank had notified Brittain of the rejection of his offer 
and that the draft was held subject to his order, Mrs. Bennett accepted 
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the offer, received the $1,000 tendered and signed the receipt and de- 
livered it to the bank. 

Brittain brought this action against the bank and Mrs. Bennett to 
recover the $1,000, claiming that thé payment was made without au- 
thority. 

Held (one justice dissenting) Brittain has no cause of action. The 
agent had authority to renew and continue the offer until it accom- 
plished the purpose of the agency (the procuring a certain farm on 
certain terms) or until its authority was revoked, which took place in 
this case by the request to return the money and receipt. It was in- 
cumbent on Brittain to show a revocation of the authority of the agent 
before the consummation of the contract, and this he failed to do. 


IN THE FEDERAL COURTS. 


CHATTEL MORTGAGE NINE DAYS BEFORE BANKRUPTCY.—A chattel mort- 
gage was given by a debtor, covering all his personal property, nine 
days before his bankruptcy and when he was hopelessly insolvent, to 
secure a comparatively small debt. The question for decision was 
whether the mortgage constituted a voidable preference under section 
60 b of the Bankrupt Act ; or since it appeared that the mortgage was 
given within four months before filing of the petition and the maker 
was insolvent at the time, the question more narrowly stated was, had 
the creditor or his attorney who attended to the matter reasonable 
cause to believe that a preference was intended by the bankrupt? 

The facts are held to show that the creditor had reasonable cause 
to believe a preference was intended. Summing up these facts, the 
court said: ‘‘The bankrupt was hopelessly insolvent. That he in- 
tended a preference is inferred as a necessary consequence of his act 
in giving the mortgage while in such financial condition, and an 
examination of the record impresses us with the belief that the credi- 
tor’s attorney was so well satisfied of the bankrupt’s insolvency and its 
effect upon the mortgage he was about to take that he purposely 
traveled as close to the edge of actual knowledge as he could without 
obtaining it. He testified to efforts to ascertain the bankrupt’s 
financial condition, whether he owed certain parties, and that he relied 
on the information obtained, but he ignored other sources of informa- 
tion which were at hand and were so obvious and so much more 
accurate and reliable, that in view of the undisputed facts of the case, 
intentional avoidance is suggested.” The mortgage is therefore held 
a voidable preference. Pittsburgh Plate Glass Co. v. Edwards, U. S. 
Cir. Ct. of Appeals, Eighth Circuit, October 6, 1906. 


CONSTRUCTION OF ‘‘ FRAUD OR DISHONESTY” IN FIDELITY BOND.—In an 
action by the Egg Shippers’ Company, an Iowa corporation, against 
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the United States Fidelity and Guaranty Company upon a bond of the 
latter, insuring the former against ‘‘all and any pecuniary loss 
sustained by the employer, of money, securities or other personal 
property in the possession of the employe, or for the possession of 
which he is responsible, by any act of fraud or dishonesty on the part 
of said employe, in the discharge of the duties of his office or position,”’ 
the facts showed that the employe was not guilty of mere indiscretion 
or error of judgment, but there was a breach of trust, a want of 
financial integrity, coupled with deceit and concealment, and resulting 
in financial loss to the employer. 

The employe, who was treasurer of the employer, with authority to 
execute notes and accept drafts representing bona fide indebtedness, 
had obligated the latter upon negotiable paper of another and insolvent 
corporation, by way of accommodation; had advanced to such other 
corporation large sums without taking from them bills of lading and 
warehouse receipts, the security required for such advances, and had 
used the employer’s money in his own affairs, bankrupting the 
employer. 

Held, this was both fraud and dishonesty within the meaning of 
the bond. Cases involving fidelity bonds insuring against ‘‘embezzle- 
ment and larceny ”’ or ‘‘ fraud and dishonesty amounting to embezzle- 
ment or larceny ’”’ are obviously not in point. In the bond before us 
the terms ‘‘ fraud” and ‘‘dishonesty,’’ while relating to pecuniary 
matters, are employed in a broader and more comprehensive sense. 
They are not restricted to such conduct as imports a criminal offense. 
An act entailing a financial loss to another may be both fraudulent 
and dishonest and yet not fall within the definitions of embezzlement 
and larceny. U. S. Fidelity & Guaranty Co. v. Egg Shippers’ Straw- 
board & Filler Co., U. S. Circuit Court of Appeals, Eighth Circuit, 
October 6, 1906. 


RETIREMENT OF BANK CIRCULATION. 


Concerning the provision of the new Currency law which increases the limit of 
amount of circulation which may be retired each month from three to nine million 
dollars, Comptroller Ridgely is reported as saying : 

‘* The act of March 4, 1907, makes-no change in the terms or the wording of the 
law as it has stood for many years except to require the consent of the Comptroller of 
the Currency and the approval of the Secretary of the Treasury and to increase the 
maximum limit of retirement per month from $3,000,000 to $9,000,000. Secretary 
Cortelyou has advised me that he will approve the applications for retirement up to 
$y,000,000 for the month of March. It will doubtless be the policy of the Department 
to approve applications for subsequent months unless some important reason should 
arise for limiting them.” 
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N the last two numbers, decisions of the New York courts have been 
cited showing facts under which savings banks have been held 
liable because of the payment of deposits to persons not entitled 
thereto, notwithstanding protective by-laws, on the ground that 

due care had not been exercised in the making of such payments. 

We shall continue in this number by the citation of cases showing 
possible liability for payment under fraudulent power of attorney; also 
liability where the managing officer of the savings bank is himself a 
defaulter; and shall then cite a few cases, submitted to the courts, 
wherein the bank charged with making payment to the wrong person 
has been protected. In the next number we will refer to cases upon 
the bank’s right to indemnity before paying a savings deposit to a 
depositor who has lost the pass-book. 

PAYMENT UNDER FRAUDULENT POWER OF ATTORNEY. 


The case of Gearns v. The Bowery Savings Bank, before the New 
York Court of Appeals (135 N. Y. 557), shows a state of facts which 
call for the decision of a jury upon the question whether or not the 
bank exercised due care. The trial court having refused to submit 
the facts to the jury, a judgment in favor of the bank was reversed, 
and new trial ordered by the Court of Appeals. 

Briefly the case was this: Mary Ann Gearns had a deposit of $1,500 
in the Bowery Savings Bank when she died. James J. Gearns was 
appointed administrator, and a new pass-book was issued to him as 
administrator. Three years later this deposit was paid to one Keeler, 
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an attorney, and the validity of the payment was the question in dis- 
pute. Gearns, at this time, was also executor of the will of Patrick J. 
Gearns, deceased. Keeler presented the administrator's pass-book, 
also a power of attorney purporting to be signed by Gearns, but indi- 
vidually and not as administrator, authorizing him to ‘‘ draw all moneys 
<redited to me as executor of the estate of Patrick J. Gearns, deceased, 
now in the Bowery Savings Bank in the city of New York, as appears 
trom bank book No. 610,460.” 

The peculiarity of this power was that it bore the signature of 
Gearns individually, and not as administrator, and did not authorize 
the attorney to receive the deposit in question, but a deposit to the 
credit of Gearns, as executor of another estate, although the number 
of the pass-book given was the number of the book issued to Gearns 
as administrator. It also purported to be acknowledged before Keeler 
himself as commissioner of deeds. 

The bank paid the money to Keeler, who absconded. Gearns denied 
that he ever signed the purported power, and the conflicting evidence 
indicated that if he did sign it, his signature was procured by fraud. 

The Court of Appeals held that the bank’s justification for paying 
this deposit must rest upon Keeler’s possession and presentation of the 
pass-book. Unless protected by this fact and the rule under which 
the deposit was received, its defense must fail. The bank’s claim to 
protection is governed by the following well-settled rule: that pay- 
ment made to a person who is not in fact entitled to draw the deposit, 
though he may have possession of the book and present it at the time 
of payment, will not discharge the bank, unless it exercised at least 
ordinary care and diligence in paying the money to the wrong person. 
If at the time a fact or circumstance was brought to the knowledge of 
the bank’s officers which was calculated to and ought to have excited 
the suspicion and inquiry of an ordinarily careful person, it was clearly 
their duty to institute such inquiry, and their failure to do so pre- 
sented a question for the consideration of the jury. 

At the trial the judge held that while the bank might protect itself 
by proof of due care in making the payment, yet the absence of such 
care was not an element to be considered in determining the plaintiff's 
right to recover. The Court of Appeals held this was error. The 
bank paid the deposit to Keeler who obtained the pass-book and the 
signature to the power of attorney (if signed at all) by fraud. The 
power of attorney was defective in form in that it did not in terms 
authorize payment of the fund in question, but related to another and 
different fund. The bank could then fall back upon the defense that 
payment was made to the holder of the book and hence the question 
of negligence was involved in this branch of the defense. The person 
who presented the book was a stranger who evidently deemed it neces- 
sary to arm himself with something more, and with it he presented 
a paper which purported to contain authority to draw money {from 
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the bank, credited, not to the owner of this deposit but to another 
estate, and which, when examined with the requisite care, might fur- 
nish reasonable ground for suspicion. It was therefore for the jury to 
say; it not being within the province of the court to determine the 
weight and effect of the circumstances brought to the attention of the 
bank’s officers by the presence of the person in the bank to whom pay- 
ment was made with the book and the so-called power of attorney, nor 
to point out the inferences which a careful and prudent man might be 
expected to draw from them. 
BANK MUST SUFFER FOR TREASURER’S FRAUD. 

The facts of the case of Daniels v. Empire State Savings Bank of 
Buffalo (92 Hun, 450) introduce the element of fraud of the bank's 
own Officer, in determining liability of the institution to a depositor. 
Beginning with 1868 Mary E. Daniels (then Mary E. Eno) had been a 
depositor and had had large financial transactions with the bank. 
During all this time, up to the latter part of June 1892, Edward S. 
Dann was its secretary, treasurer and financial manager. In 1875, 
Miss Eno traveled in Europe and prior to her departure, left one or 
more checks, signed by her in blank, with Dann, with instructions to 
use them according to her directions while she was away. In June 
1892, the husband of the depositor (she was then Mrs. Daniels) depos- 
ited $10,075 in currency with the bank, handing it to Dann. He did 
not have the pass-book with him at the time. Dann, it appears, after 
counting the same, made a package of it and placed it in the bank 
vault, instead of mingling it with the general funds. Three days 
later, upon examination by the bank examiners, they discovered that 
Dann had for many years been appropriating the funds of the bank, 
and to a considerable extent had used Mrs. Daniels’ account to conceal 
his fraudulent transactions. When the bank vault was opened, it was 
found the $10,075 currency had been appropriated and in its placea 
slip had been substituted in Dann’s handwriting, that the money 
belonged to Mrs. Daniels. After discovery and threat of criminal 
prosecution, Dann restored $10,000 of the money abstracted. Later 
one of the blank checks which Mrs. Daniels had signed was discovered 
filled out for $4,000, as of a date subsequent to her return from Europe. 
The check had not been charged against her on her pass-book. 

In Mrs. Daniels’ action against the bank to have the deposit of 
$10,075 credited to her, the bank sought to charge her with the $4000 
check. Judgment went against the bank on this proposition. There 
was no evidence that the check had ever been paid by the bank, or 
gone through the bank. The reasonable inference was, it was used 
by Dann from time to time to cover some of his fraudulent transac- 
tions. The court denied the proposition that Dann, in filling it up, 
acted within the scope of his authority as agent of the depositor. The 
agency had terminated when she returned from Europe before this 
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check was filled up, and Dann’s knowledge was the knowledge of the 
bank. Nor, said the court, was the bank entitled to the benefit of the 
check on the principle that when one of two innocent persons must suffer 
by reason of a fraudulent transaction, it shall be the one whose act made 
it possible for the fraud to be perpetrated. The principle might be 
invoked if Dann was a third party and sustained no relations to the 
bank, but here he was not only an officer, but in fact himself the bank, 
and bearing this intimate relation, it would be a strange perversion of 
the rule to hold that he might perpetrate a fraud like the one in ques- 
tion and yet the bank itself be permitted to profit thereby. 
DUE CARE WHERE ALL TEST QUESTIONS ASKED AND ANSWERED. 

In Ferguson v. Harlem Savings Bank, (92 N: Y. Supp. 261; see 
also 43 Misc. 10) where a depositor claimed that $300 had been paid 
and charged against him in his book, upon a forged withdrawal order, 
it was shown that when the payment was made, the person to whom 
it was made presented a draft, together with the depositor’s pass-book 
and answered the test questions correctly. The entry of withdrawal 
was made in the pass-book. The depositor thereafter had possession 
of the book and on six different occasions he personally made deposits, 
which were entered therein without an inquiry as to the meaning 
of the withdrawakentry. Held, as matter of law, the bank was not 
liable, there being no evidence of want of reasonable care on its part. 


WHERE DEPOSITOR GUILTY OF CONTRIBUTORY NEGLIGENCE, 


In Wall v. Emigrant Industrial Savings Bank (64 Hun, 249) the 
pass-book contained these rules: ‘‘The pass-book shall be the voucher 
of the depositor, and the possession of the pass-book shall be sufficient 
authority to the bank to warrant any payment made and entered in it. 
The bank shall not be liable or called upon to make any payment 
without the presenting of the pass-book at its counter that the proper 
entry may be made in it.” Also: ‘‘ Although the bank will endeavor 
to prevent fraud on its depositors, yet the payments to persons produc- 
ing the pass-books issued by the bank shall be valid payments to dis- 
charge the bank.”’ 

James Wall made his first deposit in 1878 and wrote his name in 
the signature book. Thereafter a stranger wrote Wall requesting in- 
formation as to certain facts, knowledge of which would enable the 
stranger to answer the test questions. Wall answered, and gave the 
information. Eleven years later a stranger, calling himself James 
Wall, appeared at the bank with the pass-book, and handed in the 
book with a draft ticket through the window. The teller noticed there 
were some slight discrepancies in the signature and this put him on 
his guard although he testified such differences were not uncommon 
in the signatures of persons not accustomed to write frequently, when 
made eleven years apart. He therefore asked the test questions which 
the stranger answered correctly. Then he paid the money. 
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In an action by Wall to compel the bank to pay to him the amount 
paid to the stranger, the court held that Wall, in furnishing a stranger 
with information as to the county in Ireland in which he was born, 
the ship in which he emigrated and his mother’s name thus enabling 
the stranger to answer the test questions, was guilty of such con- 
tributory negligence as barred a recovery as matter of law. (One of 
the justices dissented on the ground that the case should have been 
submitted to the jury). 

OTHER CASES OF DEPOSITORS’ NEGLIGENCE. 


In the recent case of Campbell v. Schenectady Savings Bank (99 
N. Y. Supp. 927) a bank is held to have exercised ordinary care, and 
the depositor to have been guilty of negligence, preventing her from 
recovering money paid by the bank, upon production of the pass-book, 
to a third person without her authority. The depositor was old, could 
neither read nor write, and made her signature by mark. After draw- 
ing out two small sums, her mark being witnessed by her niece, the 
depositor, who was living with the niece, entrusted the book to the 
latter, who made several withdrawals upon checks purporting to be 
signed by the depositor by mark, payable to the niece, and witnessed 
by the husband of the niece, which checks were unauthorized. The 
court holds the loss resulted primarily from the negligence of the de- 
positor in caring for her pass-book, and refuses to hold the bank liable. 

In Winter v. Williamsburgh Savings Bank (68 App. Div. 193) a 
female depositor permitted a man whom she afterward married, to 
take her book without serious objection, thereby putting it in his 
power to present the same to the bank. Two days later he told her 
he had lost it. She gave no notice to the bank of these facts. The 
bank paid the money upon presentation of the book, with orders pur- 
porting to be signed by the depositor. The court held there was 
nothing in the attendant circumstances to put the bank on such notice 
as to require it to exercise diligence other than such as would have 
been required bv its rule in cases where only the deposit book was 
produced, and a judgment in the bank’s favor was correct. 


In the next number we will take up the cases upon the bank's 
right to indemnity before paying a deposit, where depositor claims 
book ts lost, as it exists under the law, in the absence of pass-book 
rules, and the right to indemnity where the rules so provide. 
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THE EXAMINATION OF PASS-BOOKS IN NATIONAL 
BANKS. 


The Comptroller of the Currency has issued a circular to national bank examiners 
instructing them that as a part of their system of examination and verification of 
the bank’s assets, they may call for the pass-books of the depositors so that ccm- 
parison may be made with the account on the bank’s ledger. The suggested form of 
letter to depositors, to be sent by the examiner, is as follows : 

“oie. : Please send your deposit book to the —— National 
Bank, and request that it be baianced up to the close of business on the date specified, 
unless already so balanced. Upon its return to you please state hereon, over your 
own signature, as indicated below, the amount of the balance thereon and whether 
the same is correct or not. If the bank holds for you special deposits of any kind 
which do not appear on your deposit book, please state their amount and of what they 
consist. The usual periodical examination of the bank has been made, and this in- 
formation is requested solely for the purpose of verifying the correctness of the bank’s 
accounts, and is not intended to reflect in any way upon the bank’s condition. Re- 
turn the circular to me, and not to the bank. Respectfully, 


National Bank Examiner.” 

Of course there is no obligation on the part of a depositor to comply with this 

request, but many will do so, and the practice will tend to make defalcations by 

manipulation of individual ledger balances less likely to occur. We understand that 

examiners will not send these letters to all depositors, but will pick out a certain 
number at random. 


INTEREST RATES ON CALL LOANS. 


The Committee on Finance and Currency of the New York Chamber of Com- 
merce, to whom was referred the question of devising means for the better regulation 
of interest rates on call loans, having been unable to agree upon a plan, have been dis- 
charged from further consideration of the question at their own request. The Committee 
consisted of A. Barton Hepburn, Chairman, Jacob H. Schiff, Edward King, James T. 
Woodward, H. C. Fahnestock, August Belmont and John I. Waterbury. 

The following report of the Committee, agreeing to disagree, was submitted 
through Mr. Hepburn at a recent meeting of the Chamber: 


Your Committee on Finance and Currency, to whom was referred at the meeting 
in December last the following resolution : 


“Resolved, That it be referred to the Committee on Finance and Currency to 
examine into and report upon the practicability of devising means through which the 
interest rate beyond 6% upon call loans made at the New York Stock Exchange can 
be better regulated than is the case at present ”’ 


Beg to report that the Committee has had several meetings and fully discussed 
the scope and purport of the resolution, but finding the views of its members to be 
widely divergent as to possible remedies, has been unable to agree upon a report, and 
asks to be discharged from further consideration of the resolution. 


BURROUGHS ADDING MACHINE AGAIN IN THE LEAD. 


A new record of speed in check addition has been made and, as usual, the 
machine used is the ‘“ Burroughs.” In a contest recently held in Des Moines, Iowa, 
H. C. Stephenson, a clerk in the Des Moines Savings Bank, added a column of 5co 
checks, each of five figures, in less than three minutes, breaking the world’s record. 
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PROPOSED BILL AMENDING THE NATIONAL BANK ACT FOR THE BETTER SECU- 
RITY OF NATIONAL BANK DEPOSITS. (THE SAME AS H.R. BILL 14902 
FEBRUARY 14, 1906, 59TH CONGRESS, IST SESSION, EXCEPT SECTION 2.) 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Comptroller of the Currency be, and is 
hereby authorized and directed, within three months after the passage of this Act, and 
annually thereafter, to assess every National bank that shall be doing business at the 
time of said assessment, or which shall be chartered after the passage of this Act, as 
follows : 


Every National bank having a subscribed capital of one hundred 
thousand dollars or less, 
Every National bank having a subscribed capital exceeding one 
hundred thousand dollars, but not exceeding five hundred thou- 
sand dollars $150.00 
Every National bank having a subscribed capital exceeding five 
hundred thousand dollars, but not exceeding one million dollars, $200.00 
Every National bank having a subscribed capital exceeding one 
million dollars, $250.00 


The above assessments may be paid in semi-annual payments if so desired by 
any bank. 

That the Comptroller of the Currency on making said assessment shall thereupon 
notify each and every National bank so assessed, stating the amount of its assess- 
ment, and thereupon each and every National bank so assessed and notified shall 
remit the amount of said assessment to the Treasurer of the United States, who shall 
place the said amount to the credit of a fund called “The National Bank Deposit 
Insurance Fund.” 

That a penalty of fifty per centum of the amount of said assessment shall be 
added to the assessment of any bank not remitting as aforesaid within thirty days 
after receipt of said notice from the Comptroller. That if any National bank which 
shall have been assessed and notified as aforesaid shall fail to remit the amount of 
said assessment as herein provided within ninety days after the receipt of notice from 
the Comptroller, the Treasurer of the United States is hereby authorized and directed 
to collect the amount of said assessment and penalty by due proceedings at law from 
such National bank so failing to remit. 

That the Comptroller of the Currency shall continue to make this assessment 
annually upon each bank as herein provided until the amount in cash or in bonds as 
hereinafter provided, in the hands of the United States Treasurer and at the credit of 
this fund shall reach the sum of six million dollars, when he shall discontinue said 
assessments. When the said fund shail have been reduced to five million dollars or 
less the Comptroller of the Currency shall resume and continue said assessments as 
hereinbefore provided. 

That the Treasurer of the United States shall hold this fund subject to the order 
of the Comptroller of the Currency for the payment of National bank deposits, as 
hereinafter provided by this Act. 

SEC, 2. That the Comptroller shall appoint Receivers of National Banks under 
the same conditions and instructions as provided by existing laws, and such Receivers 
shall proceed at once to collect from the assets, and the stockholders, and pay to the 
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Comptroller who shall declare dividends payable to the holders of the approved 
claims, as already provided by the National Bank Act of 1864 and amendments 
thereto, but after the passage of this Act, the Comptroller of the Currency shall at 
such periods as he shall deem expedient, demand from the Receiver a certified list 
of the unpaid creditors, at that date, and he shall pay such dividends as he shall deem 
to be expedient, and charge the same to the National Bank Deposit Insurance Fund, 
provided for in Section 1. He shall in his discretion demand further certified lists of 
the unpaid creditors, and pay further dividends out of the “ Deposit Insurance Fund” 
except as further provided in this section, until each creditor has received payment in 
full of his claim as certified by the receiver. The last dividend above provided for, to 
be paid within two years from the date of the appointment of the Receiver except as 
further provided in this section. 

Whenever the Comptroller shall have paid the final dividend to all depositors, he 
shall deposit all funds received from the Receiver to the credit of this “ Insurance 
Fund,” until the Receiver has collected from the stockholders, and from the assets, 
all that is possible under existing laws, and has made his final report. 

That the Comptroller of the Currency shall pay the depositors and creditors of 
said banks in the order in which the Receivers shall be appointed. If, however, there 
shall not be at his credit and in this “ National Bank Deposit Insurance Fund” an 
amount sufficient to pay in full the amount due and unpaid to depositors as provided 
in this section the Comptroller shall defer payment to said depositors and creditors 
until the assessments of succeeding years shall enable him to make such payments. 

That no National bank in the hands of a Receiver at the time this Act shall go 
into effect shall be entitled to any payment out of the said Insurance Fund. 

SEC. 3. That the foregoing section shall not apply to a bank's obligations as 
indorser upon bills rediscounted, nor to bills payable, nor to money borrowed tem- 
porarily of their correspondents or others. The holders of this class of direct or 
indirect obligations that is, creditors for borrowed moneys, shall not be considered 
“depositors ” and shall not be entitled to any payment out of the ‘ Deposit Insurance 
Fund.” Receivers shall pay dividends upon these obligations as heretofore, under 
existing laws, but shall not include in their final reports any balance due on them, 
and the Comptroller shall not pay any part of them out of the * Deposit Insurance 
Fund.” 

Sec. 4. That the Comptroller cf the Currency is hereby authorized and directed 
to invest by purchase at market price through the United States Treasurer, such part 
of this fund as he shall deem expedient in bonds issued or guaranteed by the Govern- 
ment of the United States, crediting to the said fund any interest which shall be 
received from said bonds. That the Comptroller of the Currency is further authorized 
and directed to sell at the market price and deliver through the United States 
Treasurer any bonds in his hands and at the credit of this fund whenever in his judg- 
ment the money shall be required for the payment of depositors under the provisions 
of this amendment, the money received from the sale of said bonds to be deposited to 
the credit of this fund with the United States Treasurer. 

SEC. 5. That it shall be unlawful for any National bank to advertise in any way 
that their deposits are insured by the United States Government. 


COMMENTS BY THE AUTHOR. 


Sec. 1. It will be noticed that the assessments are based upon capital stock. It 
would in my judgment be an injustice to the larger banks to make this assessment a 
certain percentage of their capital, for if a bank with Fifty Thousand ($50,000) Dol- 
lars capital pays One Hundred ($100) Dollars, the same pro rata assessment would 
demand Two Thousand ($2,000) Dollars from a bank with a capital of One Million 
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($1,000,000) Dollars, and an assessment of less than One Hundred ($100) Dollars 
would not produce a fund large enough to meet possible contingencies As there 
are over six thousand National Banks, the proposed assessment will bring to the 
Treasurer about Seven Hundred Thousand ($700,000) Dollars each year, and the 
final reports of Receivers for the past eight years show an aggregate loss of only 
$332,205. One assessment provides more than double the amount of eight years total 
losses (page 328-1905, Comptroller's Report). If, however, we go back to the panic 
of '93. say 1890 to ‘97 inclusive (eight years), the above assessment would be in- 
adequate, but every one who is in touch with the trend of public opinion must see 
that we are drifting towards higher ideals. The increased efficiency in the Comp- 
troller's Department, increased experience of Bank Examiners, and a greater sense of 
responsibility by bank directors, have reduced the percentage of loss to National Bank 
Depositors tothe minimum. During the past eight years the loss has been about 4 
per cent. of the claims proven. Twenty years ago the insurance of National Bank 
Deposits would have been impossible. The number of banks was too small and the 
losses too great. To-day it is as simple as the insurance of your life or your home, 
because there are over six thousand banks to share the cost, a great ‘* Co-operative 
Protective Association.” 

It has been suggested by many, that these assessments being in the interest of 
depositors, should be a certain percentage of the deposits. This also would be an 
injustice to the larger banks. Assuming that the aggregate of all National Bank de- 
posits exceeds Five Thousand Millions of Dollars, it would require an assessment of at 
least one-onehundredth of one per cent. per annum to create a fund which would be 
large enough to provide adequate protection for the depositors. At this rate a small 
bank separated from any money center with a deposit of $100,000 would pay but $10 
per annum, while a city bank surrounded by strong friendly institutions having a de- 
posit of Ten Millions would pay One Thousand ($1,000) Dollars annually. That 
the cost in either case noted, is out of proportion to the benefit, does not admit of 
argument. 

Some have suggested that it would be better to try first a system of in- 
dependent insurance which could be sold by an independent company to de- 
positors. This to my mind would be disastrous. The solicitors who would insure 
bank deposits must first undermine the depositor’s faith in his bank; he must 
create a suspicion that the depositor’s bank may fail and he lose his money. To 
prove this, to fortify his position, he will have an array of bank failures, defalca- 
tions and losses that might cause a run in itself. Deposits under this kind of educa- 
tion will decrease, not increase. Shake the confidence of acommunity in its banks and 
you destroy the foundation of all credit and all commercial activity. This isno imaginary 
danger. The inquiry naturally follows who would insure the Insurance Company ? 
The most impracticable feature, however, of outside insurance would be that it would 
reach only a very small fraction of the depositors. This amendment reaches every de- 
positor. A prominent SuretyCo., has already advertised to guarantee deposit accounts in 
selected banks at Five Dollars ($5.00) per One Thousand ($1,000) Dollars per annum. 
At this rate the premiums would amount to Twenty-five Millions of Dollars for Na- 
tional Bank Deposits alone and not one depositor in 100,000 would be insured. 

SEC. 2. Section second leaves the appointment of receivers and their duties en- 
tirely unchanged, but requires the Comptroller of the Currency in his discretion within 
two years to pay the entire amount due depositors, which the receiver is unable to 
pay. Said payments to be made at such times and in such amounts as shall be deemed 
expedient by the Comptroller. It was thought best to give the Comptroller two years 
within which time the depositors should be paid in full, as the Receivers would then 
be able in many cases to collect one-half or perhaps three-fourths of the assets. 
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It will be noticed that this section provides also that if there should not be a 
sufficient balance in the hands of the United States Treasurer at the credit of this 
fund, the Comptroller will defer payment to depositors until such time as the money 
may be received. It is possible that during the first five years after the passage of 
this bill, there might be an unusual number of bank failures which would delay for a 
time, the payment of deposits as intended by the bill, but before many years the fund 
would reacn five or six Millions of Dollars, and the depositors would be paid in full 
probably within the first twelve months after the appointment of the Receiver. 

It is further provided that the bill applies only to banks that are placed in the 
hands of a Receiver after the passage of the bill. 

SEC. 3. Section third provides that creditors for borrowed money shall not be 
considered depositors, and shall not be entitled to any payment out of the Deposit 
Insurance Fund. It must be clear to any one that should these creditors be included, 
there might be danger of banks extending their liability by issuing their own promis- 
sory notes, if the public were assured that these obligations were protected by this 
Insurance Fund. For that reason, it is especially provided that creditors for borrowed 
money shall not be considered depositors. 

SEC. 4. Section fourth provides for the investment in government bonds of such 
part of this fund as the Comptroller shall deem expedient. 

SEC. 5. Section fifth provides that it shall be unlawful for any National Bank to 
advertise that their deposits are insured by the ‘United States Government.” 

The wisdom of this provision must be apparent to everyone, the government is 
in no way connected with this proposition except as custodian of the fund. The 
government makes no pledge, assumes no responsibility, and is not a guarantor in 
the most remote degree. For that reason, it was thought best to provide that no 
advertisement or public notices should be given, which would lead the public to think 
that the government was in any way responsible for the payment of these deposits. 

This proposed amendment is from first to last in the interest of the depositors. 
Stockholders will be benefited and all National Banks will be strengthened, but the 
bill is for the depositor, and it must beclear to every one that the government is very 
jealous of the depositor’s interest. 

Before a new bank opens its doors the Comptroller sends an examiner, and for 
this service assesses the banks from twenty to seventy-five dollars. Later he sends a 
bank examiner once or twice each year and assesses banks from twenty dollars up- 
wards, even as high as two or three thousand dollars per annum for these examina- 
tions. This is clearly in the interest of depositors and the law provides that before a 
depositor shall lose a dollar a stockholder must lose his stock twice. Depositors may 
lose some interest, but they cannot lose their principal. 

The danger which some believe they see in the adoption of any amendment which 
will insure the deposits of National Banks seems to me to be very remote and in my 
judgment business conditions would not be disturbed in the least. The strength and 
prestige which will naturally come to the National Banks will be noticeable only 
after a lapse of some months or perhaps years. Some fear that bankers will be 
less careful in making loans. others fear reckless and injudicious management for the 
simple reason that their deposits are secure. To my mind this is a danger which is 
too remote to be considered seriously. The stockholders must first lose their dividends 
as a penalty for reckless management, the bank must then be placed in the hands of 
a receiver if these losses continue, the stockholders and directors all lose their original 
stock, and are required to pay an assessment of 100 per cent. before this fund can be 
drawn upon for the payment of any amount due depositors; then as an additional 
safeguard National Banks make seven reports every year and are examined at least 
once. I can conceive of no banker who would be persuaded to adopt this policy for 
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so remote a possibility of gain. Others fear that the National Banks would multiply 
so rapidly that the whole business would be disorganized. To this I reply that the 
banking business for National Banks has been reduced toa very narrow margin of 
profits and is not especially attractive to any large percentage of capitalists. While 
the number would undoubtedly increase more rapidly than in the past, by new banks, 
and also by the conversion of state or private institutions, I can conceive of no dis- 
arrangement to business. A strong bank, whether large or small, is a positive 
advantage to every community, and after the passage of this amendment our govern- 
ment would stand out as the only nation in the world that I know of in which the 


depositor and the note holder of any Bank were secured from loss. 
C. F. ALLIS. 
SECOND NATIONAL BANK, ERIE, PA. 


POWERS OF TRUST COMPANIES. 


A valuable pamphlet has been compiled by Alfred S. Millican for the Wisconsin 
Trust Company of Milwaukee, and issued by that company, giving a digest of the 
powers exercised by trust companies in the various states and territories. 

These powers have been grouped under the three following heads : 

1. Trust company powers proper, 7. ¢., fiduciary. 

2. The powers of guaranty, which include the three sub-divisions of Fidelity Insur- 
ance, Surety, and Title Insurance, together with any other forms of guaranty or trust 
insurance which may be exercised. 

3. The powers of banking, This classification is difficult because there is no 
widely accepted definition of the term banking ; neither the courts nor the laws of the 
various states are agreed as to what constitutes banking. Three various degrees of 
banking, as they have appeared in the several laws, are included : 


(a) Strong Banking Powers—by which is understood the right to exer- 
cise all the functions lawfully exercised by banks in the state in 
question. 

(b) Medium Banking Powers—by which is understood the right to do 
a savings bank business, receive deposits subject to check, etc. 


(c) Weak Banking Powers—by which is understood the right to buy 
and sell bonds, stocks, exchange, warrants, negotiable and ron- 
negotiable paper and other securities. 


A tabulated digest is given which contains a brief summary of the powers of 
trust companies that will prove serviceable for ready reference. Following this, comes 
the full digest of powers arranged under the headings of the various states. 

A study of the pamphlet shows the wide diversity of state laws upon the subject, 
both with reference to manner of organization and powers conferred. The pamphlet 
is obviously the result of much well-directed labor and research, and constitutes a 
valuable addition to the literature of the subject. 





LEGISLATION IN 1907. 
THE ALDRICH CURRENCY BILL. 


Following is the text of the Currency Bill which passed the Senate 
on Tuesday, February 26th by a vote of 43 to 14, passed the House 
on March 2d by a vote of 160 to 72 and was signed by the President 
March 4th. It is now a law. 

AN ACT to amend tne National Banking Act and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America, in Congress assembled, That section six of an Act to define and fix the 
standard of value, to maintain the parity of all forms of money issued or coined by the 
United States, to refund the public debt and for other purposes, approved March 14 
1900, be, and the same is hereby amended to read as follows: 

Section 6.—That the Secretary of the Treasury is hereby authorized and directed 
to receive deposits of gold coin with the Treasurer or any Assistant Treasurer of the 
United States in sums of not less than $20, and to issue gold certificates therefor in 
denominations of not less than $10, and the coin so deposited shall be retained in the 
Treasury and held for the payment of such certificates on demand and used for no 
other purpose. Such certificates shall be receivable for customs, taxes and all public 
dues, and when so received may be re-issued, and when held by any national banking 
association may be counted as a part of its lawful reserve: Provided, that whenever 
and so long as the gold coin and bullion held in the reserve fund in the Treasury 
for the redemption of United States notes and Treasury notes shall fall and remain 
below one hundred million dollars, the authority to issue certificates as herein provided 
shall be suspended: And provided further that whenever and so long as the aggregate 
amount of United States notes and silver certificates in the general fund of the 
Treasury shall exceed sixty million dollars, the Secretary of the Treasury may, in his 
discretion, suspend the issue of the certificates herein provided for; and provided 
further, that of the amount of such outstanding certificates one-fourth at least shall be 
in denominations of fifty dollars or less; and provided further that the Secretary of the 
Treasury may in his discretion, issue such certificates in denominations of ten thous- 
and dollars, payable to order. And section fifty-one hundred and ninety-three of the 
Revised Statutes of the United States is hereby repealed. 

Section 2.—That whenever and so long as the outstanding silver certificates of 
the denominations of $1, $2 and $5, issued under the provisions of section seven of an 
Act entitled ‘‘an Act to define and fix the standard of value, to maintain the parity of 
all forms of money issued or coined by the United States, to refund the public 
debt and for other purposes,” approved March 14, 1900, shall be, in the opinion of 
the Secretary of the Treasury, insufficient to meet the public demand therefor, he is 
hereby authorized to issue United States notes of the denominations of $1, $2 and $5, 
and upon the issue of United States notes of such denominations an equal amount of 
United States.notes of higher denominations shall be retired and cancelled; pro- 
vided, however, that the aggregate amount of United States notes at any time out- 
standing shall remain as at present fixed by law; and provided further that nothing in this 
Act shall be construed as affecting the right of any national bank to issue one-third in 
amount of its circulating notes of the denomination of $5, as now provided by law. 

Section 3.—That section 5153 of the Revised Statutes be amended to read as 
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follows: Section 5153—All national banking associations designated for that purpose 
by the Secretary of the Treasury shall be depositaries of public money, under such 
regulations as may be prescribed by the Secretary; and they may also be employed as 
financial agents of the Government; and they shall perform all such reasonable duties 
as depositaries of public money and financial agents of the Government as may be re- 
quired ofthem. The Secretary of the Treasury shall require the associations thus des- 
ignated to give satisfactory security by the deposit of United States bonds and other- 
wise for the safe keeping and prompt payment of the public money deposited with 
them, and for the faithful performance of their duties as financial agents of the Gov- 
ernment; Provided that the Secretary shall, on or before the 1st of January of each 
year, make a public statement of the securities required during that year for such 
deposits. And every association so designated as receiver or depositary of the public 
money shall take and receive at par all of the national currency bills, by whatever 
association issued, which have been paid into the Government for internal revenue 
or for loans or stocks; provided, that the Secretary of the Treasury shall distribute the 
deposits herein provided for, as far as practicable, equitably between the different 
states and sections. 

Section 4.—Tnat section 9 of the Act of July 12, 1882, as amended by the Act of 
March 14 1900, be further amended to read as follows: 

Section 9.—That any national banking association, now organized or hereafter 
organized, desiring to withdraw its circulating notes upon a deposit of lawful money 
with the Treasurer of the United States, as provided in section 4 of the Act of June 20, 
1874, or as provided in this Act, is authorized to deposit lawful money and, with the 
consent of the Comptroller of the Currency and the approval of the Secretary of the 
Treasury, withdraw a proportionate amount of the bonds held as security for its cir- 
culating notes in the order of such deposits; Provided, that not more than $9,000,000 
of lawful money shall be deposited during any calendar month for this purpose; and 
provided further, that the provisions of this section shall not apply to bonds called for 
redemption by the Secretary of the Treasury, nor to withdrawalof circulating notes in 
consequence thereof. 


FORGED OR RAISED CHECKS IN WASHINGTON. 
Aw Act relating to forged or raised checks. 
Be it enacted by the Legislature of the State of Washington: 

Sec. 1. No bank shall be liable to a depositor for the payment by 
it of a forged or raised check, unless within sixty days after the return 
to the depositor of the voucher of such payment, such depositor shall 
notify the bank that the check so paid was raised or forged. 

Signed by the Governor February 19th. Takes effect 90 days 
from that date. 


AGRICULTURAL BANK IN THE PHILIPPINE ISLANDS. 


The following bill, authorizing the establishment of a bank in the 
Philippine Islands for the purpose of making loans for agricultural 
purposes only, has passed Congress and become a law: 


AN ActT (S. 6249) to provide for the establishment of an agricultural bank in the 
Philippine Islands. 


Be it enacted, etc., That for the purpose of aiding in the establishment and 
operation of such an agricultural bank in the Philippine Islands as the General Govern- 
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ment thereof may hereafter specifically authorize, the Philippine Government is empow- 
ered to guarantee an income of not exceeding 4 per cent. per annum upon cash capital 
actually invested by individuals or corporations in such agricultural bank; such guar- 
anty shall be granted by an Act of the Philippine Commission which shall contain, 
among others, the following provisions: 

First. The guaranty shall be made to a company organized under the laws of the 
Philippine Islands, with its principal office in Manila and with branches in such parts 
of the islands as may be designated by the Philippine Commission. 

Second. The bank shall not grant loans except to those engaged in agriculture 
and with the sole purpose of assisting agriculture in the Philippine Islands. 

Third. No loan exceeding in amount $5,000 shall be made except upon the written 
authorization of the Secretary of Finance and Justice of the Philippine Islands. 

Fourth. Interest charged on loans shall not exceed Io per cent. per annum: 
Provided, That in no event shall the total annual contingent liability under the guar- 
anties authorized by this Act at any time exceed $200,000, and no such guaranty shal, 
continue for a longer period than twenty-five years. 

For the further security of the Philippine Government said Government shall pro- 
vide by the aforesaid Act proper rules, including those for determining the cash capital 
actually invested in such bank and the net income actually received on said capital so 
invested, and shall provide for supervision by said Philippine Government, through 
the auditing and other appropriate bureaus thereof, of the conduct of the business of 
the bank. ' 

The bank shall make such reports from time to time as to its receipts and expendi- 
tures in such form and substance and sworn to by such officials as may be prescribed 
by the Philippine Government, and its books and accounts shall be at all times open 
to inspection by any authorized agent of the Philippine Government. 

Sec. 2. That money paid by the Philippine Government pursuant to the afore- 
mentioned guaranty shall be a liability of the bank of the Philippine Government, and, 
as such, shall constitute a lien upon and be paid out of the annual net profits of the 
bank, subject only to the right of the stockholders to receive therefrom 4 per cent. 
dividends per annum upon the bank’s cash paid-up capital stock. No dividends above 
4 per cent. shall be paid, and no profits credited to the surplus fund, either during the 
period of the Government's guaranty or subsequent thereto, until the Philippine 
Government shall have been repaid in full all sums advanced to the bank: under said 
guaranty. 

Obligations of the bank to the Philippine Government arising from advances made 
pursuant to the aforementioned guaranty and existing at the time when the bank shall 
go into liquidation shall constitute a lien on the bank’s assets, subject only to the pay- 
ment of the bank’s legitimate debts and the repayment to the stockholders of the par 
value of the bank’s duly authorized cash paid-up capital stock: Provéded, That noth- 
ing in this section shall be interpreted as a guaranty on the part of the Philippine 
Government to the stockholders of the bank of the par value of the bank’s cash paid-up 
capital stock when the bank shall go into liquidation. 

Sec. 3. That the bank shall not be permitted to hold real estate beyond that 
required tor business premises: Provided, That the temporary acquisition of land as 
the result of foreclosure, or otherwise, on account of a debt, shall be permitted on 
condition that land so acquired shall be sold within ten years from the date of acquisi- 
tion, and all said land not so alienated in good faith shall be forfeited to the Philippine 
Government. 








.MODERN METHODS 


PRACTICAL BANKING. 


ON THE TELLERS OF A COMMERCIAL BANK. 


THE PASS-BOOK. 
PART 11. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank. 


the depositor knows quite well, and it is his intention, that 

the bank shall receive his deposits of money, shall collect for 

his account checks deposited, and that the bank will honor 
his checks drawn against his account. This is the contract implied 
between the bank and its depositor, and requires no mention on the 
part of either when the contractual relations are established. 

The banks, however, have devised certain rules, regulations and 
suggestions in order to facilitate their intercourse with the depositors 
and to define in express terms to them the extent of the bank’s duties 
and liabilities. These rules, regulations and suggestions have been 
framed from decisions rendered by courts from various states, and 
from experience,—often unpleasant—requiring certain forms or duties 
for the safe conduct of its business. 

In order, therefore, to give full effect to these rules the banks have 
adopted the mode of having them printed on a document which passes 
most frequently between the bank and the depositor, which relates to 
the account of the depositor and the bank, and which generally is in 
the hands of the depositor, namely the pass-book, 

These rules are usually printed on the inside of the cover. I think 
I am safe in saying that the depositor’s attention is rarely called to 
these rules before a difference arises, and that he still more rarely 
reads them of his own accord. The plea of ignorance as to rules is 
remarkably common in litigation, but then that is probably the most 
common plea that the average lawyer will suggest to his client in such 
acase. It has been said by courts that ‘‘The Fact that one deals with 
the bank without taking the trouble to inquire as to its system will 
raise the implication that he already knew and is satisfied with that 
system. It is clear that, if a person hand over a note to a bank for 


\V HENEVER a deposit account is opened with a commercial bank 
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collection without any species of remark as to the course to be pursued, 
the bank is not bound to thrust upon him a statement of its intended 


OF CHICAGO 


IN ACCOUN 


Statement of your account will be rendered the first 
of each month or at such times as you may direct. Please 
report difference, if any, promptly. 

Kindly notify the Bank at once of any change of 
address. 


COVER OF PASS-BOOK USED BY FIRST NATIONAL BANK, OF CHICAGO. 


course, and to retain him until the;whole theory has been expounded 
to him, when his conduct unmistakably shows that either he already 
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knows it, or else he does not desire to know it. Either he knows and 
approves it, or he voluntarily trusts to the wisdom of the bank at his 
deliberately announced risk of its efficiency. In such acase the bank 
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If not found 
, assumes no 
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Checks on other city banks will 


and in forwarding to them 
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not only has the right to assume, but it is even positively bound to 
assume, that his desire is that the ordinary and established usage be 
pursued. An unordered deviation from that usage, though the usage 
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were unknown to him, would lay the bank open to his suit for damages, 
and the court must, as has been already shown, rule for him, as a 
matter of law, that the pursuance of the custom was an implied item 
of the contract. It is clear, then, that he could not plead ignorance 
of it in order to lay foundation for a suit against the bank for acting 
according to it. The knowledge on his part would be implied con- 
clusively.”’ 

To counteract ignorance of the rules on the part of the depositor, 
the First National Bank of Chicago has taken the precaution to have 
its rules and suggestions printed on the face of the cover, and on the 
first page right above the entries. This is certainly a commendable 
scheme, and I would suggest that it be adopted by all the banks. 

From my collection of pass-books I have extracted and given below 
forms of the rules, regulations and suggestions most commonly used 
by the banks: 


“ Always make out your own deposit slip.” 
(That means do not have the Teller make it out for you as is 
customary in Savings Banks.) 


‘Please bring your Pass-book with the deposit.” 
“This is your receipt for deposits made.” 


** Please make no entries in this book.” 
(That means, no one but the bank officials are to make entries. ) 


‘See that your entries agree with your Pass-book.”’ 
(This refers to the entries on the deposit slip. ) 


SAN FRANCISCO. 


“ In accepting this passbook it is understood that the Bank 
in receiving notes, drafts, and checks on distant points, either for 
collection or credit, shall transmit the same in the usual manner for 
collection, either to the Bank on which the same shall be drawn, or 
to such Banks or persons as it shall deem reliable, with the express 
understanding that the same is done solely for account and conveni- 
ence of the depositor, and that the —-—— Bank shall in no way be 
liable for default of any such Bank, person or sub-agents, or for loss 
in transit, or for any other cause whatsoever. Any credit allowed 
for items on other Banks or parties is only provisional until the pro- 
ceeds thereof in money shall have been actually received by the 
— Bank.” 


“Depositors are requested to write on deposit slips the Clearing 
House numbers of the Banks upon which the checks to be deposited 
are drawn, entering Post Office orders as ‘P. O.’” 


(A list of the Banks and their Clearing House number is printed 
above this rule.) 


“For checks on outside points write simply the name of the 
town or czty on which they are drawn.” 


‘‘When endorsing checks see that all prior endorsements as 
well as your own, are written letter for letter and word for word.” 


(That means, spelling and initial of the various names of endorsers 
and endorsees agree literally. ) 
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“Do not use such phrases as ‘ For Deposit,’ ‘ For Account of,’ 
‘ For Collection and Credit,’ etc. Such endorsements are construed 
as RESTRICTIVE, and require a special guarantee.” 


“As a matter of safety, when making deposits, it is best to 
make all checks payable to the order of the Bank with which you 
transact your business.” 
(That means, do not indorse in blank as that makes the instrument 
payable to bearer. ) 


PHILADELPHIA. 


“You are requested to make your deposits in the Bank AS 
EARLY IN THE DAY AS YOU CONVENIENTLY CAN.” 


“ It 7s recommended for your safety and protection, that you 
have ONE PARTICULAR PERSON to transact your business at 
the Bank, who shall be competent to understand and properly attend 
to any matters entrusted to him.” 


‘That you write or stamp, OVER YOUR ENDORSEMEN 
upon a checks, which you send to be deposited to your credit i in 
Bank, the words, ‘FOR DEPOSIT TO OUR CREDIT,’ which 
will prevent their being used for any other purpose.” 


“Jt 7s recommended, that you keep a regular Check Book and 
not suffer it to be seen or examined by those who have no right to 
do so,—that you do not draw a check upon the Bank unless it be 
taken from YOUR OWN CHECK BOOK.’ 


“DO NOT GIVE YOUR CHECKS TO STRANGERS.” 


“In case you should have a form of check engraved or printed 
for your own special use, it is recommended that you carefully keep 
the engraved plate in your own custody, and see that you obtain 
EVERY IMPRESSION of the check which is made from the plate 
or the types. Have all such checks printed on safety paper.” 


“It is desired that all your checks for large amounts should be 
presented for payment by a person known to the Paying Teller or 
the Officers of the Bank.’ 


“It7s particularly requested, in case you desire to preserve your 
cancelled checks, that you will zmmediately deface or mutilate your 
signatures in such manner as will prevent their being copied ; and 
that, afterwards, you will put the checks away so that no one else 
can get possession of them.” 

“* * * Attention to these recommendations and suggestions 
will go far to secure YOU and THE BANK from ERRORS and 
LOSSES.” 


‘In conformity with the rules adopted by ALL THE BANKS 
OF THIS CITY, members of the Clearing House Association, you 
are hereby notified that you are held responsible as endorser for 
the non-payment of all CHECKS upon other Banks of this City, 
members of said Association, deposited by you as CASH in this 
Bank, until the close of the business day next succeeding that on 
which such checks are deposited; this Bank receiving such checks 
ONLY FOR COLLECTION ox your account through the Ex- 
changes at the Clearing House.”’ 


“Checks, drafts, notes, acceptances, and other items not pay- 
able in this city, are received and: forwarded for collection at de- 
positor’s risk only, until we have received final actual payment.” 

“All Notes, Drafts, Checks, Coupons or Acceptances, dis- 
counted or received for collection, or as cash, which are payable at 
points outside of this City, will be received upon this condition, 
namely— 
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“That this Bank is responsible only for good faith and due 
care in the selection of such other Banks or Agencies as are 
employed for the collection of such items.”’ 


NEW ORLEANS. 


‘“‘ Deposits entered in this book are payable in current money of 
the United States.” 


“ All notes or drafts deposited for collection will be protested 
unless otherwise instructed.” 


“Leave this book to be balanced on the last business day of 
each month.” 


ATLANTA. 


“The Bank will render a statement of your account at the end 
of each month, returning all cancelled checks. Please call for same.” 


“Call for Statement of your account the first business day of 
each month.” 


“For mutual protection it is desirable that books be balanced 
at least every sixty days.” 


“ All items credited subject to actual final payment.” 


“ This Bank in receiving collections acts only as your agent and 
does not assume any responsibility beyond due diligence on its part 
the same as on its own paper.”’ 


AUGUSTA, GA. 


‘‘A bank is bound to use only ordinary diligence in endeavor- 
ing to make collections of items left with it for collection, or by it 
passed to the credit of any customer. It is not liable for the neglect 
or failure of the agencies to or through whom such items are sent; 
nor is it liable for the returns received thereon until such returns 
have been cashed. And in case of loss on any item by reason of 
failure to collect, the Bank is entitled to charge such loss back to 
its customer.” 


“ The depositor, in accepting this pass-book agrees that he will 
have the same written up at intervals of not more than two months, 
and that he will compare the pass-book with his books within one 
month after the receipt of same, and will report any differences.” 


“On failure to make such comparison and report, the (bank) is 
released from all liability.” 


CEDAR RAPIDS, IOWA. 


“This Bank shall not be bound to use more than ordinary dili- 
gence in endeavoring to make collections of any items left with it for 
collection, or by it passed to the credit of any customer.” 


‘All items received by this Bank for collection or credit, are 
taken at the owner’s risk. It shall not be liable for neglect or fail- 
ure of the channels or parties to whom, or through whom, such item 
has been sent; nor for losses in the mail; nor shall it be liable for 
returns thereon, until such returns have been cashed. Should any 
Bank convert the proceeds, or remit therefor in checks or drafts, 
which are dishonored, the amount for which credit has been given 
will be charged back to its customer, or it will be collected from the 
customer at once. When instructions to the contrary are not given, 
items may be sent to the Banks on which they are drawn. When 
so sent, the above conditions are not waived or suspended, and the 
customer in depositing in this Bank, agrees to be bound by the above 
Rules and Regulations.” 





MODERN METHODS OF PRACTICAL BANKING. 


MONTGOMERY, ALA. 


** Allitems not payable in Montgomery received by this bank, 
for credit or collection or remittance, are taken at the risk of the 
party from whom received. This Bank, as agent for the owner, will 
forward same either direct or through intermediary agents out of 
this city, for collection, and should collection agent convert the pro- 
ceeds, or remit in checks orin drafts which are thereafter dishonored, 
the amount for which credit has been given, or remittance made, 
will be charged back, and the dishonored paper delivered to the 
owner, if possible. This bank assumes no responsibility for neglect 
or default of collection agent or for loss occurring in the mail, nor 
for sending items to payee (?) bank. All local checks or other items 
deposited after the clearing hour between the banks of this city, will! 
be held until the next day at the risk of the depositor.” 


BOSTON. 


“ BOSTON, February 1, 1883. 

“The Boston Clearing House Association having added the 
following article to its Constitution, all deposits received by this 
bank will be subject to it, and all credits will be cancelled if checks 
are not collected: ‘If the (a) defaulting Bank shall fail or refuse to 
return said checks and items when demanded as above (by acreditor 
bank), the said creditor bank may notify its depositors and customers 
from whom said checks and items were received of the fact of the 
non-payment and detention of such checks and items, which notifi- 
cation shall be equivalent to the return of such checks and items to 
the depositors of the same, and the amounts thereof may be charged 
to their respective accounts; it being understood that they, the said 
banks, receive checks and items payable by other banks, for collec- 
tion as agents only, and do not hold themselves liable for any loss 
or damage which may accrue through the default of any bank or 
banks upon which said checks and items may be drawn.’” 


CHICAGO. 


“Checks on this Bank will be credited conditionally. If not 
found good at close of business, they will be charged back to de- 
positors, and the latter notified of the fact. Checks on other city 
banks will be carried over for presentation through the Clearing 
House on the following day.” 


“This Bank in receiving checks or drafts on deposit or for col- 
lection acts only as your agent, and beyond carefulness in selecting 
agents at other points, and in forwarding to them, assumes no 
responsibility.” 


“A charge of one dollar per month will be made upon accounts 
averaging less than three hundred dollars balance.” 


“Statement of your account will be rendered the first of each 
month, or at such times as you may direct. Please report differ- 
ence, if any, promptly.” 


“ Kindly notify the Bank at once of any change of address.” 


The point on which banks lay most stress, and rightly, regards 
their liability as collecting agents. As to deposits of money, and even 
local checks, the bank’s position is well defined; but when items are 
deposited drawn on places distant from its place of business, then 
comes this conflict of opinion as to the extent of its duty and responsi- 
bility. Some courts hold that the transmitting bank is liable for any 
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negligence or default of the agent or correspondent which it selected 
to make the collection. Other courts hold that the bank receiving a 
claim for collection in a place distant from the place where the bank 
is engaged in business can only be required to exercise reasonable 
care and diligence in selecting a competent and trustworthy agent or 
correspondent, and if it exercise such care, the bank is exonerated from 
all liability. Of course, reasonable care means, not the care of the 
average business man, but the care which a banker under the circum- 
stances of the case, and in the vicinity is, and can be reasonably 
expected to exercise. 

In my view, as a general proposition, the bank is free to make any 
rules or regulations which will facilitate the transaction of its business 
with the depositor, and define the law of such intercourse ; but it has 
not the power or the right by any such rules or regulations to restrict 
its liability for negligence or carelessness in its intercourse with 
the depositor, or in the transaction of the depositor’s business as his 
agent. 

If the bank prescribes rules by which it repudiates in any way its 
responsibility for neglect or loose business methods in the collection 
of checks, in unnecessary delay of presentation of checks, such rules 
it seems to me could not be invoked by the bank as a protection against 
claims to indemnity. 

For instance, it has been held by the courts in several states that a 
contract between the bank and the depositor, that a check is received 
by the bank at the owner’s risk only, until the former has received 
actual payment in full, does not protect the bank from liability for any 
loss occurring through its sending the check direct to the drawee bank. 
It is almost a universal practice among the banks of the country to 
send checks to their correspondents in other towns, even where they 
are the drawees, and I doubt whether the rule laid down by the courts 
has much effect on breaking that custom. 

Bankers are rather inclined to look upon the rare cases where a loss 
occurs through untimely failure of the drawee bank as one of those 
accidents of the trade which will occur, like tornadoes overcoming a 
Kansas farmer. The profit and loss account is the proper haven for 
such wrecks, as a storm cellar is for the agriculturist referred to. 


(Zo be Continued.) 





HIS department is carried on for the benefit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made 


PRESENTMENT OF THREE CHECKS BY NOTARY. 


Where funds sufficient for two only, which two should be presented 


Editor Banking Law Journal: BosTON, February 15, 1907. 

DEAR SIR:—Where a notary demands payment on three checks of the same 
drawer, and the teller replies, “I can pay any two of these checks but not all,” what 
course would you advise the notary to pursue, to collect what he can and protest the 
balance, or to protest all if he cannot secure payment of them collectively ? 

ENQUIRER. 

Answer.—Of course, it would be better if the teller of the drawee 
bank, to whom the three checks are presented, would himself single 
out the two which he would pay, and reject the third, so that the 
notary could then separately demand and protest the third. This 
sxercise of selection by the teller of the drawee would involve his 
bank in no liability to the drawer for damages for dishonoring any 
one of the checks, as the latter had no right to overdraw. 

But, assuming the teller cannot be induced to do this, and insists 
that the notary shall select any two of the three checks, the question 
arises, if the notary should make such selection, could the holder of the 
third, which he subordinated to the other two, and protested, demand 
damages from his principal for failure to exercise due diligence with 
respect to collection of the protested check ? 

Until the decision of the Supreme Court of Minnesota in Peabody 
v. Citizens State Bank, reported in the JournaL for September 1906, 
at page 709, we were of opinion that the notary, holding a bunch of 
checks on the same bank, the funds not being sufficient to pay all, had 
the right to present and demand their payment collectively, and upon 
such demand protest any one of the checks upon which payment was 
refused; that only by so doing could he exercise equal diligence or 
equal fairness with respect to all. But the Minnesota court in that 
case held, where seven checks were presented at once by a notary and 
one of the checks protested, that the protest was invalid, because of 
insufficient demand; that it was incumbent upon the notary to present 
each check separately, one at a time, and make separate demand of its 
payment, in order to authorize protest of the particular check where 
payment was refused. 

Assuming that case correctly states the law, the notary in this case, 
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to protest the three checks or any one of them, must present and 
demand payment of each one separately. 

Then which one, or in this case, which two shall he give prefer- 
ence in presentment, it being stated any two will be paid, and which 
one shall he leave for the last, to be refused payment and to protest? 

If all three checks were owned by the same bank, probably the 
two aggregating the largest amount should be given preference. If 
owned by different parties, then possibly the two of earliest date, or 
the two earliest received by the notary, if all were not received at the 
same moment. It is difficult to state any principle of selection. 

But we conclude, as the common sense view of this question that, 
it being incumbent on the notary to present the checks one at a time, 
in order to protest any one that is refused payment, any order of pre- 
sentment which the notary should choose to adopt would be a per- 
formance of his duty; as the notary could not protest all, without 
protesting each one separately, he should have the right to present 
them in such order as he might choose, and that the owner of the last 
one presented, the funds being used up by the cther two, would have 
no case for damages against the notary’s principal, the notary having 
exercised all the diligence of which he was legally capable. 


INDORSEMENT OF FORGED CHECK. 


Indorser not liable to bank which pays check to stranger, upon faith of indorsement, drawer’s signature 
being forged. 
Editor Banking Law Journal : NEWBURGH, N. Y, February 8, 1907. 
DEAR SIR:—A stranger presents a check, drawn on the bank at which it is 
presented for payment. The teller not being acquainted with the stranger, asks him 
to have it indorsed by a person whom he knows. After some few minutes the stranger 
returns with check properly indorsed by a merchant in the immediate vicinity. Teller 
pays said check and charges to customer’s account. In course of some days the 
depositor has his account balanced. On examination of vouchers finds the check to 
which we refer, to be a forgery of his signature. Can bank hold merchant who 
endorsed check ? TELLER. 


Answer.—Under the law of New York the bank will not be able to 
hold the merchant who indorsed the check unless, which is very 
improbable, he was a party to the fraud and knew when he indorsed it 
that the signature of the drawer was not genuine. The view of the 
law taken by most of the courts is that while an indorser warrants the 
genuineness of the instrument in all other respects, this warranty does 
not extend to the drawer’s signature, concerning which the drawee is 
in a better position to know. The New York courts have never held 
anything contrary to this. It is only latterly that the courts in one 
or two states have tended toward a contrary view, namely, that an 
indorsement is a representation that the drawer’s signature is genuine. 
In a case decided last year by the Supreme Court of South Carolina 
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(Ford v. Peoples Bank of Orangeburg, B. L. J. Nov. 1906, p. goo) that 
court said: ‘‘The rule which protects the bona fide holder in his right 
to retain money paid by the drawee upon a bill or check to which the 
drawer’s signature is afterward discovered to be forged, was first 
announced in Price v. Neal, 3 Burr. 1355. But in cases following this 
doctrine, the question of the holder’s fault or negligence in acquiring 
possession, or of his conduct in misleading the drawee, may affect the 
question whether in equity and good conscience he should be allowed 
to retain the money. * * * Does presentation and indorsement to the 
drawee represent that the signature of the drawer is genuine, or does 
it merely represent that the instrument is genuine as it purports to be 
in all respects, except as to the signature of the drawer, which the 
drawee is presumed to know? We are against the view, taken by 
some authorities, that an indorsement by a holder other than the 
original payee, constitutes no representation or guarantee to the 
drawee that the signature of the drawer is genuine, at least to the ex- 
tent that an unrestricted indorsement is calculated to mislead the 
drawee into a belief that the paper was what it purported to be.” 

But the New York courts have not gone as far as this and unless 
the merchant was a party to the fraud, he cannot be held upon this 
indorsement under the law as it exists in New York. Truethe Nego- 
tiable Instruments Law provides that ‘‘every indorser who indorses 
without qualification warrants to all subsequent holders in due course 


* * * that the instrument is genuine and in all respects what it pur- 
ports to be * * * ” But it is questionable whether a drawee is a sub- 
sequent holder in due course, within the meaning of that act and, 
even if so, we do not believe the act would be construed by the New 
York Courts to include the drawer’s signature among the things war- 
ranted as genuine. 


CHECK PAID ON FORGERY OF PAYEE’S INDORSEMENT. 


Methods adopted by payor in recovering money. 


Editor Banking Law Journal: BLANK-TOWN, March 1, 1907. 

DEAR SIR :—What is the rule or custom with banks in Clearing House cities in 
regard to checks which have been paid, and later it should appear that the endorse- 
ment of the payee was a forgery ? 

Would the custom differ in case the item was sent by a regular correspondent, 
when the transfer would be made by a debit and a credit to correspondent’s account, 
or in case it was handled in the form of a collection and the proceeds remitted to the 
forwarding bank ? A COUNTRY BANKER. 


Answer.—In law, money paid on a check bearing a forged indorse- 
ment is recoverable by the bank making the payment from the owner 
who received payment. In view of decisions of the courts that a 
bank to which a check is indorsed for collection, and which receives 
payment of the check, is only an agent of the indorser and not re- 
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sponsible to the payor bank after payment over of the proceeds to the 
principal, many clearing houses have established rules excluding from 
the clearings checks bearing restrictive indorsements, unless the gen- 
uineness of prior indorsements is guaranteed by the collecting bank. 
In cases where the indorsement to the collecting bank is unrestrictive, 
vesting apparent title in it, such bank is liable as apparent owner, for 
genuineness of the prior indorsements without any guaranty and must 
refund, if a forgery. 

Banks paying checks through a clearing house cannot know, in 
most cases, whether the payee’s endorsement is genuine or forged; 
and in making such payments, rely on the responsibility of the bank 
receiving payment, either as apparent owner, or, if a collecting agent, 
as guarantor. 

Concerning the rule or method adopted by banks in clearing house 
cities which pay checks upon which the payee’s name subsequently 
proves forged, in obtaining recourse, the forgery is not generally dis- 
covered as early as the day of payment. An ordinary method is to 
demand repayment directly of the bank receiving payment, tender 
back the check; and sometimes submit an affidavit in proof of the 
forgery. Unlessthe money is refunded, suit must be brought therefor. 

Where the check is received by the drawee from a correspondent 
and credited to its account, upon discovery of forgery of the payee’s 
indorsement, the amount would be charged back on the books and the 
check returned. 

Where the drawee receives a check for collection and remits the 
proceeds, not carrying a mutual account of debits and credits with the 
bank which has transmitted the check, demand for return of the pro- 
ceeds would have to be made where the payee’s indorsement proved 
forged, and upon non-compliance, suit brought. 


INDORSER’S LIABILITY WHERE MAKER DIES BEFORE MATURITY. 


Opinion expressed that where indorser of note, the maker being dead at maturity, is duly charged by 
demand and notice, holder of note can proceed againet him at once and is not compelled to first 
prove claim against maker's estate. 


Editor, Banking Law Journal: KINGSTON, MICH., February 13, 1907. 

DEAR SIR:—Please answer the following as regards a note in this state : 

A gives a note endorsed by B due at a certain place one year after date. Before 
maturify of note A died. The administrator of A’s estate is notified that the note is 
due, and the administrator is advised not to pay notes until final settlement of A’s 
estate. Must the holder of the note wait until settlement of the estate before asking 
B, the endorser of the note, to take it up? ‘The endorser has been advised that the 
holder cannot come on him for payment until after the estate of maker is settled ? 

L. A. MAYNARD, Cashier. 


Answer:—Assuming that B has been duly charged as indorser by 
presentment of the note at maturity at the place of payment specified 
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(death of the maker not excusing this) and notice of dishonor to the 
indorser, or has waived those steps, we find nothing in the decisions in 
Michigan to warrant the conclusion that the holder cannot immediately 
look to the indorser for recourse, but must first prove up the claim 
against the maker’s estate. 

The contract of the indorser of a negotiable instrument, as ex- 
pressed by the Negotiable Instruments Law, is: ‘‘He engages that on 
due presentment it shall be accepted, or paid, or both, as the case 
may be, according to its tenor, and that if be dishonored, and the 
necessary proceedings on dishonor be duly taken, he will pay the 
amount to the holder, or to any subsequent indorser who may be com- 
pelled to pay it.” 

There is nothing in this, which indicates he is entitled to postpone 
his obligation to pay, by reason of the death of the maker before ma- 
turity, until the holder proves his claim against the maker's estate. 

This is not the rule which the courts apply in the case of sureties, 
where the principal maker hasdied. For example, the Supreme Court 
of Texas (Willis v. Chowning, 90 Tex. 621) thusstates the rule: ‘‘When 
the principal debtor in an obligation, to which thereare sureties, dies, 
the payee may look to the sureties as primarily liable to perform the 
contract and need not present the claim to the administrator of the 
deceased principal for allowance and payment.” 

In a Kansas case (Ray v. Brenner, 12 Kan. 108) speaking of a judg- 
ment, the court said: ‘‘If the surety wished it collected from the prin- 
cipal, he should have paid the judgment, been subrogated to the rights 
of the creditor, and then himself presented the judgment for allowance 
against the estate of the principal. If he failed to do this in time to 
realize anything from the estate, he must suffer the consequences.” 

In a case from Oregon (reported elsewhere in this number) it is held 
that on the death of the principal in a note, the surety becomes prim- 
arily liable; it is unnecessary for the holder to present the note to the 
administrator for allowance, but that the surety must himself pay the 
note and prove the claim against the estate. 

We believe there is nothing contrary to this in the law of Michigan. 
In McElroy v. Hatheway, 44 Mich. 399, the supreme court, speaking 
of the right of a surety liable to suffer for a principal’s default, to 
have a court of equity decree that the principal shall provide indemnity 
to protect him against the threatened liability, says: ‘‘If the principal 
fails to meet his obligations with due diligence until the surety deems 
it necessary to seek a remedy for his protection, he must first per- 
form the obligation he has entered into for his principal, and then sue 
for indemnity. This he must do when he is surety on negotiable 
paper, or on a money bond or on any similar undertaking.” And the 
same court in a later case (Webber v. Webber, 109 Mich. 147) held 
that creditors of a surety who has mortgaged his property to secure 
the liability created by the contract of suretyship, cannot compel the 
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secured creditor to exhaust his remedy against the principal before sell- 
ing the mortgaged premises. 

We think, therefore, the holder of the note has an immediate right 
of action against the indorser, and is not compelled to first proceed 
against the estate of the deceased maker. 


THE MATURITY OF NEGOTIABLE INSTRUMENTS. 


When is an instrament, maturing on a holiday Friday, presentable and payable under the Negotiabk 
Instruments Law ? 


Editor Banking Law Journa!: Sr. Louts, Mo., February 23, 1907. 
DEAR SIR:—The Negotiable Instruments Law of Missouri provides: 


“Sec. 85. Every negotiable instrument is payable at the time fixed therein with- 
out grace. When the day of maturity falls upon Sunday, or a holiday, the instru- 
ment is payable on the next succeeding business day. Instruments falling due on 
Saturday are to be presented for payment on the next succeeding business day, except 
that instruments payable on demand may, at the option of the holder, be presented 
for payment before 12 o’clock noon on Saturday when that entire day is not a holiday.” 


This being the wording, when should a note falling due on Friday, February 22, 
a holiday, be protested? On Saturday before 12 o'clock noon or on the following 
Monday ? 

The wording of our Negotiable Instruments Law is practically the same as that 
of New York, and a case similar to the above has doubtless been passed upon. What 
is the New York custom? 

A bill has just recently been presented in our Senate (Senate Bill No. 238) to 
amend Section 85 to read: ““* * * Instruments falling due or decoming payable on 
Saturday are to be presented for payment” etc. The words underscored above being 
the only changes, and meant to remove all uncertainties. 

It will be greatly appreciated if you will advise your interpretation of the law as 


it stands at present. W. M. M. 


Answer:—The words ‘‘or becoming payable” following the words 
‘‘falling due” were added tothe New York Negotiable Instruments Law 
a year after it was first enacted by Chapter 336, Laws 1898, ‘‘An Act to 
amend the Negotiable Instruments Law in relation to the correction 
of manifest errors therein.’’ These words are not in the statute in the 
other states. It has been enacted in its original form in this respect in 
the different states. 

As the law stands at present, other than in New York, while there 
is an uncertainty with reference to an instrument falling due on a 
holiday preceding Saturday, we think the section would be construed 
as postponing the date of demand until Monday. Suchis the manifest 
intention of the act, and we think the courts would construe an instru- 
ment by its terms payable on Friday, a holiday, which by operation of 
the law ‘‘is payable on the next succeeding business day” Saturday, to 
be an instrument ‘‘falling due” on Saturday within the meaning of the 
further clause of the section, and as such, ‘‘to be presented for pay- 
ment on the next succeeding business day’ Monday. Nevertheless, 
the clause as it stands, will doubtless give rise to litigation and it 
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should be amended by the insertion of the words ‘‘or becoming pay- 
able” after ‘‘falling due” as has already been done in the New York Act. 

The question has never come before any of the courts so far as we 
know. 


THE 360 DAY INTEREST BASIS. 


Uncertain whether in Oregon it is legal or usurious—Enactment of statute legalizing this basis 
recommended. 

Editor Banking Law Journal: ———, OREGON, February 28, 1907. 

DEAR SIR:—In computing interest is it legal to use a three hundred sixty-day 
table; and, if so, where can the authority for it be found in the law? Is it the genera| 
practice among bankers to use the three hundred sixty-day table? While it is not as 
accurate as the three hundred sixty-five-day table, 1 am under the impression that it is 
legal to use it, and that it is the general practice among bankers in this section. Could 
the maker of a note insist on the interest being computed on a three hundred sixty- 
five-day basis? CASHIER. 

Answer.—In a few of the states there are statutes to the effect that 
interest may be calculated on a basis of 360 days constituting a year. 
In the absence of statute, the decisions in different states upon the 
question whether it is lawful, or usurious, to calculate interest at the 
highest rate allowed by law, on the 360 day basis are conflicting. In 
a majority of these cases legality is upheld, but in some of the states 
the transaction is held usurious as taking more interest than the law 
allows. 


We find no decision upon the question in Oregon either one way or 
the other. 


The Standing Law Committee of the American Bankers’ Associa. 
tion has recommended for enactment, in all those states where the 
transaction has been held usurious, or where the question is uncertain, 
the following proposed law: 

‘“‘An Act relating to the calculation of interest. 

Be it enacted, etc. 

Section 1. That forthe purpose of calculating interest 
three hundred and sixty days may be considered to be a 
year. 

Section 2. This act will take effect, etc.” 

This would be a good statute for the bankers in Oregon to urge 
for enactment by the State Legislature. It would settle any doubt 
upon the question in that state. The act, of course, simply permits 
the calculation of interest upon the 360 day basis. It does not compel 
the use of that basis in any transaction where it is desired to compute 
interest by counting 365 days to the year. Last January the Standing 
Law Committee supplied the Oregon State Bankers’ Association with 
copies of this law, as well as other proposed laws for such use as the 
legislative committee of the Association might deem desirable. Copies 
of all such proposed laws were published in the JourNnat for February 
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and also, in many of the financial papers throughout the country in 
February of this year. 


NATIONAL BANKING ASSOCIATIONS. 


From the Bulletin issued by the Comptroller of the Currency March 4, we extract 
the following interesting statements concerning the growth of the national banking 
system and matters connected therewith. 

It is nearly seven years since the passage of the act authorizing the organization 
of national banking associations with minimum capital of $25,000 and in that period 
under that act, 2,149 banks, with authorized capital of $56,018,500, have been char- 
tered, the average capital being approximately $26,000. During the same time 1,158 
banks, with capital of $1 36,262,800 (average capital $118,000), were organized under 
the act of 1864; hence under both acts there have been chartered 3,307 associations, 
with authorized capital of $192,281,300, an average of $58,000 approximately. The 
capital of the 3.617 banks in operation on March 14, 1900, was $616,308,095, an aver- 
age of nearly $170,000, but the average capital of the 6,345 banks in existence at the 
close of February, 1907, was only $138,000. The average number of banks organized 
monthly from March 14, 1900, to February 28, 1907, was within a fraction of 40. 

During the period in question the net increase in number of active banks was 
2,728, liquidations and failures numbering 505 and 74, respectively. The increase in 
capital stock was $260,791,180; in circulation secured by bonds $333.362,578; in cir- 
culation secured both by bonds and lawful money $341,940,292. 

Notwithstanding the authority conferred by the act of March 14, 1900, for the 
issue of circulation to the par value of bonds the amount of charter bonds deposited 
with the Treasurer of the United States in trust as security for circulation since 
the date in question was less than one-fourth of the maximum depositable and 
at the close of February, 1907, the outstanding issues secured by bonds were only 
about 62% per cent. of the amount which might have been issued, the maximum 
issuable being limited to the paid-in capital stock on the security of bonds to the same 
extent. 

From 1863 to March 1, 1907, national banks to the number of 8,571 have been 
chartered, of which 1,778 (20.74 per cent.) were closed by voluntary liquidation, and 448 
(5.22 per cent.) by failure, leaving in active operation 74.04 per cent. of the total num- 
ber chartered. 

It is interesting to note that of the total number of banks chartered within the past 
seven years nearly 44 per cent., and with nearly 50 per cent. of the capital, were 
conversions of State banks or national banks organized to succeed State or private 
banks. The number of conversions was 370, capital $25,386,800; reorganizations 
1,078, capital $67,887,000; total conversions and reorganizations 1,448, and total capital 
$93,273,800. The number of primary organizations was 1,859, with authorized capital 
of $99.007,500. 
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NEW HOME OF THE SECURITY BANK OF MINNESOTA IN 
MINNEAPOLIS. 


‘THE steady march of improvement in the construction of fine banking houses and 

of well-equipped interiors, in all sections of the country, has attracted the atten- 

tion and commands th2 admiration of the entire world. The modern banking room 

of the present day is not only made attractive to the customer, but is made comfort- 

‘ able and convenient for those who do the work. The modern bank building is an 





SECURITY BANK BUILDING. 


enduring monument to the genius and skill of the American architect. The growth 

of the banking business within the last few years, and the enormously increased volume 
of diversified resources owned by banking institutions, or entrusted to their care and 
keeping by others, has made it a necessity for the managers of financial institutions 
to adopt every device known to modern science, calculated to increase the safety and 
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security of the physical and sy:nbolical wealth within the keeping of the bank, and at 
the same time to use and apply all the new labor-saving devices which make for 
economy of time and labor in the transaction of the various branches of the bank's 
business. 

The new home of the Security Bank of Minnesota in Minneapolis furnishes one 
of the best illustrations of the modern, up-to-date bank that we have seen in this 
country. The Security Bank building is a ten-story business building of steel frame 
and re-enforced concrete construction, with an outside wall of white enamel brick. Jt 
has a frontage of 153 feet on Second Avenue South and a depth of 132 feet on Fourth 
Street. Its equipment is modern in every particular. It was designed by the Minne- 
apolis firm of architects, Long & Long. 

The Security Bank occupies the entire ground floor with the exception of the 


VIEW OF CUSTOMERS’ LOBBY. 


entrance lobby, which is 63 feet wide by 44 deep. Passing through either entrance, 
there being an entrance on each side of the elevators, one steps into the magnificent 
customers’ lobby of the banking room, which is 75 feet wide and 50 feet deep, lighted 
throuzh a bright skylight which covers the entire vast space of the lobby. The style of 
architecture is known as the Grecian Doric, and the motive of the designer was to 
produce a room that would suggest to the casual observer that it was unquestionably 
a banking room. 

To the left as one enters the bank are the desks of the active officers, namely : 
F. A. Chamberlain, President; Perry Harrison, Vice-President, and J. S. Pomeroy, 
Cashier. Back of these desks is a modern safety deposit vault with about 500 box 
capacity for the convenience of the customers of the bank. To the right of this vault 
is Mr. Chamberlain’s private office and, in the extreme corner of the building the 
directors’ room. Farther down, to the left of the officers’ desks, are private ccnsulta- 
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PRESIDENT’S ROOM. 


tion and committee rooms. To the right of the other encrance is located the Minneap- 
olis Clearing House. There is also on this side a ladies’ department. 

There are eight massive pillars of English statuary vein marble in the lobby. 
Three sides of the lobby are surrounded with ornamental bronze cages; the other side 
being the front wall, is wainscoted with English vein marble, surmounted with panels 


DIRECTORS’ ROOM. 
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OFFICERS’ DESKS. 


of old rose delicately traced with gold, and a bright skylight decorated with cream and 
gold, all forming one of the handsomest banking rooms in America. 

The magnificent steel vault where the cash is kept is immediately behind the 
cages of the receiving and paying tellers, which are in the centre of the room in the 
rear of the lobby. The doors of this vault are equipped with triple time locks of the 
most improved pattern. It also has an emergency door to be used in the event of a 


YIEW OF CENTER OF CUSTOMERS’ LOBBY, SHOWING TELLERS’ CAGES AND V-ULT. 
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VIEW OF VAULT IN REAR OF TELLERS’ CAGES, SHOWING EMERGENCY DOOR. 


failure of mechanism of the main door. Next to the cash vault is the book vault, 
9x 45 feet. Taken all in all, the new home of the Security Bank is one of the hand- 
somest as well as one of the most convenient banking rooms in the United States. 
The Security Bank was organized in 1878, its original capital being $300,000. 
Although it has, in its career, absorbed three national banks, it never entered the 
national system, its management preferring to have it remain a state institution. Its 
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ONE ENTRANCE TO BANK THROUGH MAIN CORRIDOR OF BUILDING. 
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name throughout the northwest is a synonym for solidity, not because it is the 
largest state bank in the Northwest, but because its business has grown up under 
what may be termed careful, conservative methods, coupled with liberal treatment to 
all worthy customers. 

The bank now has a capital of $1,000,000, surplus $800,000 and deposits $11,- 
700,000. The President, F. A. Chamberlain, came into the bank in 1880, asa clerk. His 
ability was soon recognized by the management and he was made assistant cashier 
in 1882. In 1886 he was made cashier and in 1892 he was elected president. Perry 
Harrison and E. F. Mearkle are the vice-presidents. Mr. Harrison began as a mes- 
senger upon the organization of the bank in 1878; in 1888 he was made an assistant 
cashier, in 1892 he was elected cashier and in 1898 vice-president. - E. F. Mearkle 
came to the bank in 1882. In 1892 he was made vice-president. J. S. Pomeroy, the 
cashier, came to the bank as cashier in 1904. He began his banking career in Homer, 
N. Y., in the Homer National Bank; from there he went to the First National Bank 
of Cortland, N. Y. Subsequently he was tendered and accepted the position of cashier 
in the First National Bank of Winona, Minn., and in 1902 he accepted the cashiership 
of the National Bank of North America in Chicago, which position de held until that 
institution closed in 1904, when he accepted his present position. The assistant 
cashiers are Fred Spafford and George Lawther. Mr. Spafford has been connected 
with the bank for about twenty years and Mr. Lawther for about thirteen years. 


THE UTAH NATIONAL BANK, OF SALT LAKE CITY. 


The Utah National Bank, of Salt Lake City, announces an increase of its capital 
and surplus to one quarter of a million dollars, $250,000, which has been absorbed 
largely by the McCornick-Heinze interests; also the election of the following officers: 
President, W. S. McCornick; First Vice-President, W. F. Adams; Second Vice- 
President, Thomas R. Cutler; Cashier, Joseph Nelson. Mr. Adams, the First Vice- 
President, was formerly Cashier of the National Bank of the Republic of Salt Lake. 

The Utah National offers the best facilities and most liberal terms consistent with 
safe and conservative banking. All business entrusted to it will receive the per- 
sonal attention of its officers. It has the largest and best equipped safe deposit vaults 
in the city. It acts as reserve agent for National banks and pays special attention to 
out-of-town accounts. 


THE CARNEGIE TRUST COMPANY, OF NEW YORK. 


The election of Leslie M. Shaw as President of the Carnegie Trust Company of 
New York, came as quite a surprise to the banking fraternity. Ever since it has been 
known that Secretary Shaw was to retire from President Roosevelt's political family 
on March 4, various rumors have been afloat as to the Secretary's future intentions. 
As far back as the Spring of 1906 it was said that Secretary Shaw had launched his 
Presidential boom in St. Louis. Subsequently it was rumored that he was to head 
this or that financial institution in New York or elsewhere. But when it was 
announced that Mr. Shaw was to be the executive head of a new institution, and that 
a trust company in New York, many idle conjectures were set at rest. 

Mr. Shaw is too well known to the banking world to need an introduction 
through any publication. He held the position of Secretary of the Treasury for over 
five years, which is considered a long term for that portfolio. There is no doubt that 
he could have been made president of any one cf a number of important financial 
institutions had he so desired. True, his practical banking experience was obtained 
in one of the small cities of Iowa, before he became the Governor of that state, but 
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his successful management of the finances of the nation for over five yearsis a sufficient 
guarantee that he is fully equipped and capable of grappling with any of the problems 
which confront our financial concerns in any part of thecountry. Mr. Shaw's genial 
disposition and democratic manner has made him a host of friends all cver the 
country who will wish him abundant success in his new field of labor. 

The Carnegie Trust Company was organized by Charles C. Dickinson (who was 
its first president) with a capital and surplus of $1,500,000, paid up. When it became 
known that Mr. Shaw’s services could be secured, Mr. Dickinson decided to resign the 
presidency and accept the office of honorary first vice-president and member of the 
board of directors. At a recent meeting of the directors an increase of the capital 
stock to $1,500,000 and surplus to $750,000 was authorized. 





HON. LESLIE M. SHAW, 


President Carnegie Trust Company, New York City. 


The board of directors, which is composed of some of the leading bankers and 
business men in New York, is as follows: George Arents, Robert B. Armstrong, 
H. Carroll Brown, Anson W. Burchard, J. Ross Curran, A. B. Chandler, Charles C. 
Dickinson, Joseph B. Dickson, Frederick H. Eaton, M. B. Fuller, Frank L. Grant, 
Francis Hamilton, Leslie M. Shaw. Arthur P. Heinze, J. W. Harriman, William A. 
Keener, J. D. Layng, Alton B. Parker, J. G. Robin, Jacob Ruppert, Jr., Charles 
M. Schwab, Henry L. Sprague, James Talcott, Edgar Van Etten, Horace G. Young, 
Frederick Lewisohn. 

The company will be located on the ground floor of the new Trinity building at 
the corner of Broadway and Thames Street, when finished, and will have one of the 
handsomest banking rooms in the city. Its present location is at the corner of Broad- 
way and Liberty Street. 








———— — 
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THE ALDRICH BILL. 


{From Fisk & Robinson's monthly Bulletin of Investments, March, 1907}. 


The Aldrich bill has been regarded by the pubiic and the press generally as 
merely a compromise measure probably possessing no real effectivenessin meeting the 
difficulties of currency reform. Careful persual, however, discloses clearly, that the 
bill not only introduces material reforms in currency matters, but also changes affect- 
ing the interests of national banks. In fact, these changes may involve eventually 
important readjustments in the national currency. 

The Aldrich bill may be considered to effect three changes : 

(I.) To end the necessarily disturbing influences of the Treasury in money 
market affairs by permitting the Secretary of the Treasury to deposit customs receipts 
as well as internal revenue in national banks designated as national depositaries. 
Security may consist of United S.ates Bonds and such other securities as are desig- 
nated by the Secretary of the Treasury on or before January Ist of each year. 

(Il.) To render more elastic national bank circulation by increasing the limit of 
retirement of bank notes from $3,000,000 as at present, to $9,000,000 per month. 

(III.) To readjust the classes of currency in circulation, namely, United States 
Notes, Treasury Notes, Bank Notes, Gold Certificates and Silver Certificates, by the 
following changes in their denominations of issue. 

(a) By lowering the denomination of gold certificates from $20 as at present to $10. 

(b) By gradually replacing United States Notes (greenbacks) of denominations 
greater than $5 with United States Notes of denominations of $1, $2 and $5. 

The effectiveness of the latter amendment is made evident by a consideration of 
the following table, based on figures published by the Comptroller of the Currency, 
showing the present currency of the United States by denominations, expressed in 
millions of dollars : 
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In short, the $338,099,009 United States Notes now of a denomination of $10 or 
over will become largely of the denomination of, or less than $5; that is, merely sub- 
sidiary currency supplementing the present silver certificates. The vacuum thus pro- 
duced in denominations above $5 will be filled by gold certificates and national bank 
notes. Of these denominations there are outstanding $652,600,000 gold certificates 
and $494,200,000 bank notes. 

In so far as additions to bank notes, now approximately $600,000,000, shall fill 
this vacuum, an expansion of the amount of bank notes is possible, ranging eventually 
from probably 20 per cent. to possibly 40 per cent. increase. While an increase in 
bank notes naturally suggests a larger demand for government bonds as security 
therefor, possible speedy retirement of circulation, through the operation of the 
$9,000.000 per month clause, would make available from time to time a larger supply. 
It would seem that these conditions are likely to develop increased activity in the 
government bond market 
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A NEW TRUST COMPANY. 


We are pleased to announce that the interests behind the new consolidated Irving 
Exchange National Bank and those representing the proposed Irving Trust Company 
have been harmonized, and that there will be formed one large trust company in which 
both interests will unite. After the plan of consolidation was effected, each interest 
planned the organization of a separate trust company. The establishment of a trust 
company to be known as the Atlas Trust Company was arranged by the interests in 
the Consolidated Irving Exchange National Bank, while the organization of a trust 
company to be known as the Irving Trust Company was being promoted by some of 
the former directors of the Irving National. The courts were appealed to by the 
former to restrain the use by the latter of the name “Irving” in the title. Now: 
happily, all differences have been adjusted. A circular issued March 8, and signed 
by Samuel S. Conover, H. E. Tener, Jr., and William C. Demarest, Committee on 
Organization of the Irving Trust Company; and William H. Barnard, Theo. F. Whit- 
marsh, Edwin H. Sayre, William J. Rogers and Edward E. Jackson, Jr., Committee 
on Organization of the Atlas Trust Company, states: 


**We are pleased to announce that the undersigned Committees on Organization 
of the Atlas Trust Company and the Irving Trust Company have concluded that the 
interest of all parties will be forwarded by consolidating their efforts so as to give the 
West Side one large trust company. The name “Irving” and the name“ Atlas” will 
both be dropped, and a new name selected for the combined institution. It will have 
a capital of $750,000 and a surplus of $750,000. 

“ Mr. Samuel S. Conover will be President of the new trust company; Mr. Wil- 
liam H. Barnard will be Vice-President. Its banking office will be located at the corner 
of Chambers and Hudson streets. Both Committees feel that the presence of one 
large trust company in this neighborhood will furnish much needed facilities, and 
should have your good will and patronage.” 


HELPFUL DEVICES FOR BANKING PEOPLE. 


Among the numerous office appliances and labor saving devices there is no article 
of more practical utility than the fountain pen. Simple in construction and easily oper- 
ated, these pens have proven a boon to the business man. In the banking business, 
where rapid writing is essential, they save time and labor, obviating the necessity of 
continually dipping pen in ink. 

The stylographic pen has, of late years, come into popular favor with bank clerks. 
This pen, consisting of a hard rubber holder, tapering to a round point, writes as 
smoothly as a lead pencil. As it makes a uniform line at all times, it is unequalled 
for ruling purposes. For manifolding it is far superior to gold or steel pens. 

Messrs. J. Ullrich & Co., of 27 Thames St., New York City, manufacture a very 
fine line of these pens, and will forward their catalog on request. 


THE FOURTH NATIONAL BANK OF NEW YORK. 


Two new assistant cashiers have been appointed in the Fourth National of New 
York, Daniel J. Rogersand Henderson M. Wolfe. D.O. Underhill, who has been the 
assistant cashier for a number of years, has been compelled by ill health to take a 
vacation for at least six months, or until such a time as he sufficiently regains his 
health. Mr. Rogers has held almost every position in the bank from clerk to chief 
clerk, having been in the service of the Fourth National for twenty-eight years. 

Mr. Wolfe has been with the bank since 1895, and for the past five years has 
been in the credit department. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to t! 


New York Clearing House for the weeks ending March 10, 1906, and March 9, 1907, respective 
together with a computation | of the proportionate increase or decrease of deposits for the year: 





BANKS. 
Bank of N. Y., N. B. A.. | 
Bank of the Manhattan Co} 
Merchants’ National 
Mechanics’ National .....| 
Bank of America........ 
Phenix National......... 
vot te hie: BOE 
Chemical National....... 
Merchants’ Exch. National | 
Gallatin National........ 
Nat. Butchers & Drovers’ 
Mechanics & Traders’... 
Greenwich.............. | 
American Exchange Nat 
Nat. Bank of Commerce. . | 


MIE oan 0s 6 4468's 

Nat. Bank of N. America.| 
Hanover National ....... 
Citizens’ Central National 
I eae couaheia a waa 


Metropolitan Bank.......| 
Corn Exchange 
rr 
Importers & Traders’ Nat 
National Park.......... 


East River National..... 
Fourth National...... .| 
Second National......... 
Pwet National .......... 
Irving National eae 
oo eee 

i £ County National. 
German-American....... 
Chase National.......... 
Fifth Avenue...........| 
German Exchange....... | 
EEE ee 
Lincoln National........ | 
Garfield National........ 
Fifth National .......... 
Bank of the Metropolis. . .| 
West Side Bank......... 
Seaboard National....... 


First National, Brooklyn. 
Liberty National. 

N. Y. Produce Exchange. 
New Amsterdam National 
Aster Mational.......... 
ere 
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Loans, 
1906. 


3 16 672, 000 
22,527,000 
11,346,100 
18,247,000 
22,371,800 

6,988,000 
145.1 Lhe 
5,801,700 
"5.236, 800 
8,591,500 
2,455,900 
5,860,000 
5,029,300 

28,888,800 

36,933,000 

21,296,400 
3,158,700 

6,066,000 

2,151,400 

14.454,400 

46,822,800 


= 


18,886,400 
3,544,200 
7,307,000 
5,069,500 

31,047,000 
9,039,000 

24,007,000 

71,734,000 
1,221,300 

7,762,600 

10,388,000 

84.581,300 
8,593,100 
3,309,000 
4,844,500 
4,119,000 

47,027,600 
0,385.400 
3,095,800 
3,044,600 

14,509,900 
7,691,000 
3,015,100 

10,177,700 
4,135,000 
6,362,000 
4,221,000 

10,559,600 
5.985,800 
5,847,000 
4,361,000 
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Loans, 
1907. 


17,378,000 


21,080,000 
12,899,200 
19,811,000 
22,166,800 
8,310,000 
45,102,500 
24,050,300 
5,720,900 
8,413,200 
2,384,500 
6,164,000 
6,003,500 
28,061,900 
39,189,900 
21,751,300 
3,301,000 
5,814,000 
2,056,300 
17,044,000 
55,023,300 


19,198,200 
3,522,400 
7,711,700 

10,387,500 

36,044,000 
9,815,700 

24,381,700 

71, 574: 000 
1,325,300 

18.96 2000 
9,903,000 

82,539.700 

15,610,300 

700,000 

,206, 300 
4,042,300 

49,932,700 

10,906, 300 
3,366,200 
4,796,300 

13,612,200 
7,664,900 
3,067,2 
9.769,000 
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{$1,011,957,500 $1,066,956,900, 


Deposits, 
1906. 


ioman 
5,390,400 
20,978,400 
115,726,200 
17,714.700 
3,584,200 
6,160,000 
2,624,000 
13,760,600 
54,125,400 


18,811,300 
3,87 3,300 
6,940,000 
6,484,800 

37,933,000 
8,y82.700 

21,138,000 

82,218,000 
1,390,000 

19,456,200 

11,111,000 

70,655,000 


3,650,000 
5,807,000 
4,014,500 
53,167,700 
11,656,000 
4,242,500 
569,900 
15,608,800 
8,069,300 
3,071,700 
9.718, 500 
4,445,000 
19,055,000 
4,467,000 
8,635,500 
6,845,300 
6,813,100 
4,243,000 
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t Deposits, 
1907. 
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$ 14,993,000 
22,257,000 
14,591,0CO 
19,286,000 
2 3.299. 100 

7977 ,000 

I 18 843.600 
22,506, 000 
5,853,600 
O.897,200 
2,169,200 
7+233,000 
6, 560,800 
20,848,600 
115,044,200 
17,417,200 

537,200 

864,500 

454,800 

16,457,300 

62,268,400 
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18,450.70¢ 
3,816,300 
7,365,000 
10,321, 300 
42,044,000 
10,074. 50¢ 
21,128,000 
80,225.c00 
1,538,800 
21,238,000 
9,246,000 
64,484,800 
15,648,200 
4,040,000 
6,011.400 
3-993,60¢ 
53.411 
1 1,920,C00 
4,218,500 
6,037,800 
14,617,500 
8,053,0C0 
3,141,200 
9,088,100 
4.779,000 
20,267,000 
4,787,000 
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